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PREFACE. 

rpHIS volume is published as a supplement to the new Consolidated 
_L Digest, 1836 — 1909. It contains the cases reported in the four 
series of the Indian Law Reports, the Law Reports Indian Appeals, and 
the Calcutta Weekly Notes, for the year 1912. 

The different sets of Law Reports in which the same cases have been 
published, are specifically noted in the Table of Cases. 

For easy reference, a number of words and phrases, which are 
expounded in the judgments digested in this volume, are given in a 
separate list, in alphabetical order, under the heading " Words and 
Phrases.” 

B. D. Bose. 

High Court, Calcutta, 

The 18th November, 1913. 
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HIGH COURT, CALCUTTA, 1912, 


CHIEF JUSTICE : 

The Hon’ble Sir Lawrence Hugh Jenkins, Kt., K.C.I.E. 

PUISNE JUDGES : 

The Hon’ble Sm Bichard Haring^on, Bart. 

„ „ Sir Cecil M. W. Brett, Kt., C S I. 

„ „ H. L. Stephen. 

„ „ J. G WOODROFFE 

„ „ Sir Asijtosh Mookerjee, Kt , C.S.I. 

„ „ C. P. Caspersz (resigned 17th November, 1912). 

„ „ H. Holmwood. 

„ „ C. W. Chitty. 

„ „ E. E Fletcher. 

„ „ S. Sharfuddin. 

„ „ H. B. H. Cone 

„ „ H. W C. Carndhff, C.I.E. 

„ „ D Chatterjee 

„ „ N. B. Chat ter je a. 

„ „ W. Tetjnon (Additional Judge). 

,, „ A Chattdhttri (Additional Judge). 

„ „ S. Hassan Imam (Additional Judge). 

„ „ 1. W. Bichardson (Additional Judge). 

„ „ C. P. Beachcroft (Ofig ). 

„ „ E. P. Chapman (Offg.). 


ADVOCATE-GENERAL : 
The Hon’ble Mr. G. H. B. Kenrick, K C. 


STANDING COUNSEL : 
The Hon’ble Mr. B. C. Mitter. 


HIGH COURT, BOMBAY, 1912. 


CHIEF JUSTICE : 

The Hon’ble Sir Basil Scott, Kt. 

„ „ „ Narayanrao Chandavarkar, Kt. (Acting). 


PUISNE JUDGES : 

The Hon’ble L. P. Bussell (Retired) 

„ „ Sir Narayanrao Chandavarkar,* Kt. 

„ „ S. L. Batchelor 

„ „ Sir. Dinsha D. Davar, Kt. 

„ „ F. C. 0. Beaman. 

„ „ J. J. Heaton. 

„ „ N. C. Macleod. 

„ G. S. Bao (Additional). 
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HIGH COURT, BOMBAY, 1912 -conoid. 


ADVOCATE-GENERAL : 

The Hon’ble T. J. Strangman. 

„ „ M. R. Jardine (Acting) 

LEGAL REMEMBRANCER 

Mb. P. E Percival 
„ L Graham (Acting). 


HIGH COURT, MADRAS, 1912. 


CHIEF JUSTICE : 

The Hon’ble Sib Charles Arnold White, Kt. 

„ „ Sir Ralph Sillery Benson, Kt. ( Acting ). 

PUISNE JUDGES ; 

ble Sm Ralph Sillery Benson, Kt. 

, Sir John Edward Power Wallis, Kt. 

, L. C. Miller 

, Sir C. Sankaran Nair, Kt., C.I.E. 

, Abler Rahim 
, P. R. Sundara Aiyar. 

, W. B Ayling. 

, C. G Spencer (Offg ). 

, C F. Napier (Offg ) 

, J F. Du Pre Oldfield (Offg ). 

, J. H. Bakewell ( Offg . Additional ). 

, T. Sadasiva Aiyar. 


AD VOCxVFES-GENARAL : 

The Hon’ble P. S. SrvAs;wAMi Aiyar. 

„ „ C. F. Napier (Offg ) 

„ ,•, J. L. Rosario (Offg ). 

„ „ F. H. M. Corbet. 
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HIGH COURT, ALLAHABAD, 1912. 


CHIEF JUSTICE : 

The Hon’ble Sir Henry George Richards, Kt., K.C. 

PUISNE JUDGES : 

The Hon’ble Sm G E. Knox, Kt. 

„ „ P. C. Banerji. 

„ „ Syed Karamat Husain (Retired 30th June , 1912). 

99 >9 Sir H D. Gripein, Kt. 

„ „ W. Tudball. 

„ „ E. M. DesC. Chamier 

„ „ Syed Muhammad Rafiq. 

„ „ T. C. Piggott (Offg.). 
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MEMBERS OF THE JUDICIAL COMMITTEE OF 
THE PRIVY COUNCIL, 1912. 


Viscount Haldane, Lord Chancellor . 

Haul of Halsbury. 

Earl Loreburn. 

Viscount Morley of Blackburn, Lord President. 
Marquis of Londonderry, 

Marquis of Crewe, 

Earl of Rosebery, 

Earl Beauchamp. 

Lord Ashbourne. 

Lord Macnaghten. 

Lord Lindley. 

Lord Alverstone. 

Lord Dunedin. 

Lord Atkinson. 


Lord Shaw of Dunfermline. 
Lord Gorell. 

Lord De Villiers. 

Lord Mersey. 

I Lord Robson. 

Lord Moulton. 

Sir Edward Ery. 

! Sir Samuel Way, Bari. 

Sir Samuel Griffith 
Sir Edmund Barton. 

Sir John Edge 

; Sir Charles Fitzpatrick 

Sir Samuel Evans. 

Syed Ameer Ali 


- Ex-Lord Presidents. 


And others who being present or past Lord Justices of Appeal are Members of the Pirvy Council (44 
Viet. c. 3), or who being members of the Privy Council hold or have held high judicial offices (50 & 51 Viet., 
e. 70). 
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High Court, Calcutta, and 
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<x> 

1— 1 

— 
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Privy Council. 

1. L R Bom. 
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Abetment* 

Absconding Suspect, 

Abwab. 

ACCOMPLICE. 

Account. 

Accused. 

ACKNOWLEDGMENT. 

Acknowledgment of Debt. 

Acquiescence. 

ACQUITTAL. 

Act 

ACT OP STATE. 
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Action, survival of. 
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Assignment. 
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Copy of Document proved in Foieign Court 
Copy of Judgment. 

CO-SHARER. 

Costs 

COTTON-GAMBLING 
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COURT-FEES ACT, 1870. 
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ANNUAL DIGEST 


THE HIGH COURT REPORTS, 

AND OP 

THE PROT COUNCIL REPORTS OF APPEALS FROM INDIA 

1912. 


A 

ABETMENT. 

See Mahomedan Law — Bigamy. 

I. L. R. 39 Calc. 409 
See Penal Code, ss. 34, 109, 467. 

X. Ii. R. 30 Bom. 524 

ABSCONDING SUSPECT. 

return of — 

See Security eor good behaviour. 

I. It. R. 39 Calc. 450 

ABWAB. 

See Lease . I. L. R. 39 Calc. 603 

ACCOMPLICE. 

— corroboration of— 

See Evidence Act, ss. 25, 114, 133, 157. 

I. L. R. 35 Mad. 397 

- — — — Accomplice , Testi- 

mony of —Corroboration. Under s. 133 of the 
Evidence Act, a conviction is not illegal merely 
because it proceeds on the uncorroborated testi- 
mony of an accomplice. To justify the High 
Court in setting aside the conviction it is necessary 
to show not only that there is no corroboration, 
but that the Judge, taking all the evidence 
together, was wrong in acting on it. Where, 
immediately after a dacoity and before the 
arrival of the police, one of the accused who 
had been caught made a confession to a private 
person, naming the other persons concerned in 
it except two, one of whom he named two days 
after in his confession to the Magistrate, which 
agreed with the evidence subsequently given by 
the informer, both the confessions being after- 
wards retracted, and another accused made a 
confession naming all the persons mentioned by 


ACCOMPLICE — concld. 

the approvers, the two accused and the latter 
having been arrested at different times and 
places, and there was evidence that some of 
the dacoits were seen m company together shortly 
before the dacoity and that they were absent 
from their homes shortly after it : Held, that the 
confessions of the two accused and the other facts 
were sufficient corroboration of an approver, 
who had been believed by the Judge and assessor, 
as against the co -accused who had not made con- 
fessions. Lalan Mallik v. Kind-Emperor 
(1911) . . . . 16 C. W. N. 669 

2. Testimony of 

Accomplice, Spy or Informer — Corroboration. Per 
Harington, J . — The testimony of persons who 
have been members of a criminal conspiracy or else 
have joined it for the purpose of betrayng its 
secrets must be very carefully scrutmised and much 
weight cannot be attached to it unless it is corro- 
borated by other circumstances. Pei Mookerjeu 5 
J . — Where a witness has made himself an agent 
for the prosecution before associating with the 
wrong-doers or before the actual perpetration 
of the offence, he is not an accomplice, but he 
may be, if he extends no aid to the prosecution 
until after the offence is committed. A mere 
detective or decoy is not therefore an accomplice 
nor an ongmal confederate who betrays before 
the crime was committed. Yet an accessory 
after the fact would be an accomplice, if he had, 
before betrayal, rendered himself liable as such 
As the crime of conspiracy is complete the moment 
there is concerted intention members of the con- 
spiracy who after such agreement have out of fear 
or repentance transformed themselves into spies 
and informers do not thereby cease to be 
accomplices, and their evidence requires corro- 
boration of the same extent and character as 
in the case of accomplices. Pulin Behari Das- 
v. King-Emperor (1911) . 16 C. W. N. 110$ 
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ACCOTJHT. 


suit for — 


See Administrator 

I. 


PENDENTE LITE. 

L. R. 39 Calc. 587 


ACQUITTAL —concid. 

used against the acquitted person in a subsequent 
trial for conspiracy. Emperor v. Nani Gopal , 
15 C. W N. 591, followed. Pulin Behari Das 
v. King-Emperor (1911) . 16 C. W. IT. 1105 


ACCUSED. 

value of statement by— 

See Causing death by rash or negli- 
gent act . X. L. R. 29 Calc. 855 

ACKNOWLEDGMENT. 

See Limitation Act (XV op 1877), s. 19. 

L L. R. 34 All. 371 

See Limitation Act (IX op 1908), s. 19. 

I. L. R. 34 All 109 


ACT. 

1857— III. 

See Cattle Trespass Act. 

1858— XXXV. 

See Lunacy Act. 

- 1859— VIII. 

See Civil Procedure Code. 


, Unstamped acknowledg- 
ment, whether acknowledgment of debt — Stamp Act 
{II of 1899), Sch. I, Art 1 — Evidence — Limitation 
Act {IX of 1908), s 19— Stamp-duty. In an account 
between the parties headed “ Account current,” 
kept by the plaintiff, the defendant was debited 
with advances made by the plaintiff, together with 
interest on sums due from time to time, and credit- 
ed with payments made by the defendant, the 
balances being carried forward half-yearly On the 
account being adjusted and stated, a certain sum 
E. & 0. E. was shown due by the defendant : the 
plaintiff appended the words I accept this cor- 
rect,” and the defendant subscribed his signature 
thereto. The account was continued, the said sum 
being carried forward, and further sums were debit- 
ed to the defendant, but there were no further items 
of credit : Held . that, in the circumstances of the 
ease, the instrument was not an acknowledgment 
of debt withm the meaning of Art. 1 of Sch. I of the 
Stamp Act, and was admissible m evidence without 
being stamped. Broyender Coomar v. Bromomoye 
Chowdhram, I. L. B. 4 Calc . 885, Brojo Gobmd 
Shah a v. Goluck Chunder Shaha, I. L B. 9 Calc. 
127, and Nund Kumar Shaha v. Shurnomoyi, I. L. 
B. 15 Calc 16 2, followed. Galstaunv Hutchison 
(1912) . . . . I. L. R. 39 Cale. 789 

ACKNOWLEDGMENT OF DEBT. 

See Acknowledgment 

I. L. R. 39 Calc. 789 

ACQUIESCENCE. 

See Custom . I. L. R. 39 Cale. 418 

See Settlement, construction op 

I. L. R. 39 Calc. 1 


, of landlord — 

See Mortgage . I. L. R. 39 Cale. 810 
ACQUITTAL. 

See Criminal Procedure Code, s. 42. 

I. L. R. 34 All. 115 

Acquittal, effect of. A judgment 

of not guilty against an accused person fully 
establishes his innocence and the incident m 
respect of which the charge was brought cannot be 


— 1859— XI. 

See Revenue Sale Law. 

See Sale for Arrears op Revenue. 

_ 1859— XIV. 

See Limitation Act, 1859. 

_ i860— XLV. 

See Penal Code. 

__ 1861— V. 

See Police Act. 

_ 1865— X. 

See Succession Act. 

_ 1867— III. 

See Public Gambling Act. 

_ 1869— IV. 

See Divorce Act. 

1870— VII. 

See Court-fees Act. 

_ 1870— XXI. 

See Hindu Wills Act. 

1871—1. 

See Cattle Trespass Act. 

1871— X. 

See Excise Act. 

1872—1. 

See Evidence Act. 

1872— IX. 

See Contract Act.^ 

1872 — XV; 

See Christian Marriage Act. 

1875— IX. 

See Majority Act. 
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ACT — conid. 

1877—1. 

See Specific Relief Act. 

1877— III. 

See Registration Act. 

. 1877— XV. 

See Limitation Act. 

1878—1. 

See Opium Act. 

1878— XI. 

See Arms Act. 

— 1879— XVIII. 

See Legal Practitioner’s Act. 

1881— V. 

See Probate and Administration Act. 

1882—11. 

See Trusts Act. 

1882— IV. 

See Transfer of Property Act. 

1882— VI. 

See Companies Act. 

1882— XIV. 

See Civil Procedure Code, 1882. 

1882— XV. 

See Presidency Small Cause Courts 
Act. 

1884 — IV. 

See Indian Explosives Act. 

1885— III. 

See Transfer of Property Amendment 
Act 

1885— VIII. 

See Bengal Tenancy Act. 

1887— IX. 

See Provincial Small Cause Courts 
Act. 

1887— XII. 

See Bengal, North-West Provinces and 
Assam Civil Courts Act. 

See Civil Courts Act. 

1889— VII. 

See Succession Certificate Act. 

1890— VIII* 

See Guardians and Wards Act. 


f ACT — conoid 

1890— IX. 

See Railways Act. 

1894—1. 

See Land Acquisition Act. 

1897— X. 

See General Clauses Act. 

1898— V. 

See Criminal Procedure Code. 

1899—11. 

See Stamp Act. 

1903— XV. 

See Extradition Act. 

1907— III. 

See Provinclll Insolvency Act. 

1908— V. 

See Civil Procedure Code, 1908. 

1908— VI. 

See Explosive Substances Aot. 

1908— IX. 

See Limitation Act. 

1908— XIV. 

See Criminal Law Amendment Act. 

1908— XVI. 

See Registration Act. 

- 1909— III. 

See Presidency Towns Insolvency Act. 

ACT OF STATE. 

- — . — Acts done by Govern- 
ment in exercise of its sovereign rights — Status of 
non- feudatory zammdars in Central Provinces — 
Withdrawal from non-feudatory zammdais , the 
Police , Excise, and Cattle-pounds administration — 
Withdrawal of other rights in wapb-ul-arz or adminis- 
tration paper — Police Act {V of 1861) — Excise Act 
(X of 1871) — Cattle Trespass Acts (III of 1857 and 
I of 1871) — Cential Provinces Land Revenue Act 
(XVIII of 1881 ). The plaintiffs m these appeals 
weie members of a group of non-feudatory zamin- 
dars m the Central Provinces whose status was m 
1864 determined by the Government to be that of 
ordinary British subjects. When they first came 
by conquest or cession under British rule, the 
management of their estates and the judicial and 
administrative powers exercised by them were left 
m then hands as a matter of convenience or economy 
of administration , and m no case were they 
recognised as entitled to independent powers or 
as possessing any sovereign rights. . In 1874, sanads 
giving them proprietary rights in the soil were 

B 2 
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ACT OP STATE — concld 

granted , but subsequently at various times the 
Government withdrew from them the Police and 
Excise administration, and also the rights they had 
exercised m respect of cattle pounds ; and in 1903 
they were required by the settlement officials to 
execute (which they did under protest) wapb-ul - 
arzet> containing provisions restricting their rights 
in various ways which they considered prejudicial 
to their interests an d prestige. In suits . brought 
by them against the Secretary of State in which 
they complained that they had been illegally dep- 
rived of rights to which they had been indefeasibly 
entitled from time immemorial, and that the con- 
tents of the wapb-ul- arzes were In derogation of 
their undoubted privileges * Held, that m the 
exercise of the Police and Excise functions, the 
plaintiffs were acting not as of right, but either by 
sufferance or by delegation, and that the resump- 
tion of those functions by the Government was 
an act done by the Government m the exercise 
of its sovereign powers, and consequently the 
suits were not maintainable m the Civil Courts. 
The maintenance of private cattle-pounds was 
incompatible with the provisions of the Cattle 
Trespass Act and their establishment under the 
superintendence and control of Government, as 
being under the circumstances essential for the 
maintenance of law and order and the peace and 
good government of the country, was an act of the 
executive Government with which it was not com- 
petent for the Civil Court to interfere Bra Bikram 
mov. Secretary of State for India (1912). 

I. L. B. 39 Calc. 615 

ACTIO PEESON AXiIS MOBITUB CUM 
PEBSONA. 

See Mahomedan Law— Pre-emption 

I, L. B. 30 Bom. 144 

ACTION. 

survival of— 

See Mahomed an Law — Pre-emption. 

I. L. B. 36 Bom. 144 

ADMINISTBATION BOND. 

— Letters of administration 

— Probate and Administration Act, 1881, ss. 78, 79, 
86 — Administration bond m favour of District 
Judge—, Assignment of the bond by the District 
J udge — S econd assignment — ’A ppea l—M emorandum 
of appeal treated as petition for revision. Under 
s. 79 of the Probate and Administration Act, 
1881, a District Judge has no authority to assign 
an administration bond again to a person so long 
as a previous assignment of the said bond to another 
person is in force. No appeal lies against an order 
passed by the District Judge assigning a bond under 
s, 79 of the Act ; but where the District Judge 
passes an order which he has no authority to do, 
the High Court may interfere, treating the memo- 
randum of appeal as an application for revision. 
XJma Charan Das v. Muldakeshi Dasi, I L. R. 
28 Cah . 149, discussed. Kalimuddin v. Mehartji 
. . . . I. Ii. K, 39 Calc. 563 


ADMINISTEATOB PENDENTE BITE. 

Discharge, order of — 

Passing of accounts — -Suit for account, whether 
subsequently maintainable — Civil Procedure Code 
(Act V of 1908), 0. XIV, r. 6 An order discharging 
an administrator pendente lite from further acting 
as such upon passing his accounts, and the con- 
sequent passing of his accounts, m the circumstances 
of the case, did not constitute a bar to a suit for an 
account brought against him. Khitish Chandra 
Acharjya Chowdhury v. Osmond Beeby (1912) 

I L. B. 39 Calc. 58T 

ADMISSION. 

See Transfer of Property Act, s. 107. 

I. L. B. 30 Bom. 500 

A plaintiff may rely 

on the admissions of defendant as to his title m 
proof of his claim just as much as on any other 
evidence, and if a defendant goes into the witness 
box and admits his title there is no further onus 
upon him to prove it, at least as against such 
defendant. An erroneous statement made 
without knowledge m an affidavit filed as a matter 
of routine by a person whose authority to make 
it was not proved, could not bind a party to a 
proceeding, nor affect the character of a sale held 
m such proceeding under the provisions of s. 124 
(Beng. Act I of 1879), so as to confer upon the 
auction-purchaser a right which he could not obtain 
by the sale itself. Janardan Singh v. Maharajah 
Pertap Udai Nath Sato Deo , B A No. 6 of 1880, 
Per Cunningham and Prinsep, JJ., 24th Nov. 
1881, referred to. Kali Sankar Sahai v. Udai 
Nath Saht Deo (1911) . 16 C. W. N. 083 

ADOPTION. 

See Agra Tenancy Act (Act IT of 1901), 

s. 22 . I. Ii B. 34 All. 058 

See Custom . I L. B, 39 Calc. 481 
See Estoppel . I. L. B. 34 All. 398 
See Hindu Law — Adoption. 

I. L. B. 39 Calc. 58a 

See Hindu Law — Adoption. 

I. Xi. B. 30 Bom. 533 

, Suit for declaration of 

invalidity of an adoption — Suit dismissed as time- 
barred — Plaintiff debarred from obtaining a decree for 
possession on title. When the setting aside of an 
adoption is essential to the granting of a decree 
for possession of immoveable property, the fact 
that a suit to set aside the adoption has become 
time-barred is a bar to the granting of a deciee 
for possession on title. Lachman Lai Chowdhri 
v. Kanhaya Lai Mowar, I. L. E. 22 Calc. 609, 
referred to. Nathu Singh v. Gulab Singh, I . L . R- 
17 All 167, and Chandama v. Sahg Ram, I. L. 

26 All. 40, distinguished. Chunni Lal v. Sit a 
Bam (1911) . . . I. L. R. 34 All. 8 

ADULTERATION. 

Adulterated Ghee, sale 

of — Master and servant — Sale by servant or partner 
— Liability therefor of master or co-partner of a firm 
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-ADTTLTE RATION — conoid, 
of Commission Agents — Calcutta Municipal Act 
(Beng. Ill of 1899), ss. 494 and 674. Section 495 
of the Calcutta Municipal Act imposes a positive 
prohibition agamst the sale of adulterated articles 
•of food or drink, and covers the case of an agent or 
firm as well as that of a master and servant. A 
master is liable under the section for the sale by 
his servant of such as adulterated articles at his 
shop without his connivance. The partners of a 
firm carrying on business as agents of the manu- 
facturers of ghee, in shops bearing their names, 
are each responsible for everything sold therein m 
•contravention of the section. Brown v. Foot, 17 
Cox C. C. 509, followed. Sew Karan v. Corpora- 
tion oe Calcutta (1912) I. Ls R. 39. Calc. 682 

ADVERSE POSSESSION. 

See Idol . . 1 L E. 36 Bom. 135 

See Limitation . I L E 39 Calc. 453 
See Mortgage . I. E. R. 34 All. 289 
See Mortgage . I. L. R. 34 All. 640 
See Shebait , I. L B. 39 Calc. 887 

1. . . Adverse posses- 

sion, what title affected by — Possession affects only 
title of persons entitled to possession — Adverse posses- 
sion against mortgagor does not affect rights under a 
simple mortgage executed before adverse possession 
began. Possession adverse to the mortgagor is 
not adverse to and does not affect the right of a 
•simple mortgagee not entitled to possession when 
the adverse possession commenced, when such 
mortgage was granted prior to the commencement 
of such possession. Aimadar Mandal v. MaJchan 
Lai Day , 1. L. B. 33 Calc. 1015, followed. The 
interest in immoveable property which is acquired 
by adverse possession can only be that interest 
which the person entitled to immediate possession 
had at the time that adverse possession began. 
It will attach against the whole of the interest of the 
person so entitled to possession notwithstanding 
that he has subsequent to the commencement 
of the adverse possession alienated the whole or any 
part of such interest provided possession con- 
tinued uninterrupted Parthasarathy Naicken 
v. Lakshmana Naicker (1911). 

I. "L. R. 35 Mad. 231 

2. — - Quaere ; — Whether 

adverse possession against the mortgage for the 
statutory period operates to extinguish the rights 
•of the mortgagee under a previously executed 
mortgage. Nanda Kumar Dey v. Ajodhya 
‘Sahu (1911) . . . 16C. W.N. 351 

3. , Co-sharers — Pos- 

session by one tenant m common when adverse to 
others — Non-participation for a long time, effect of. 
In order to establish adverse possession by One 
tenant in common against his co-tenants, there 
must be exclusion or ouster and the possession 
subsequent to that must be for the statutory 
period. Mere non-participation of rents and 
profits would not necessarily of itself amount 
ito exclusion, but such non-participation or non- 


AD VERSE POSSESSION— c 0 ncld 
possession may m the circumstances of a particular 
case amount to an adverse possession. What 
the circumstances may be which may have to he 
considered in determining the question of ouster, 
discussed. Ayenenussa" Bibi v. Sheikh Isuf 
(1912) 16C.W. N. 849 

ADVOCATE. 

Advocate as wit- 
ness — Professional ethics — Counsel retained by 
party if may be exempted as witness . It is a rule 
of professional ethics of almost universal applica- 
tion that having taken up the position of an 
advocate, a counsel should refrain from testifying 
on a trial which is bemg conducted by him. 
Peary Mohan Das v Weston (1911) 

16 C. W. N. 145 

AD VO CATE- GENERAL. 

See Civil Procedure Code, 1908, s. 92. 

I. X». R. 36 Bom. 168 

AGENT OR MANAGER. 

acts of — 

See Rioting . I. L. R. 39 Calc. 834 

AGRA TENANCY ACT (II of 1901). 

ss. 4, 95, 167, 197. 

See Jurisdiction I. X». R. 34 All. 358 
s. 9. 

. Fixed-rate tenancy — 

Entry of name of tenant in revenue records — “ Con- 
clusive proof.” The entry mentioned in s. 9 of the 
Agra Tenancy Act, 1901, is “ conclusive proof” 
only as to the nature of the tenancy as between 
the zamindar and the tenant and does not apply to 
questions as to the title to the tenancy as between 
rival claimants thereto. Mulai Singh v. Bajwant 
Singh , All. WeeJcly Notes, 1906, p . 58, overruled. 
Jainath Pathak v. Kalka Upadhya (1912), 

I. Ii. R. 34 AIL 285 

s. 22. 

1, “ Lineal descen- 

dant ” — Adopted son Held, that an adopted son 
is a lineal descendant within the meaning of s. 22 
of the Agra Tenancy Act, 1901. Lala v. Nahar 
Singh (1912) . . I. B. R. 34 AIL 658 

2. . Succession — 

Special rule of succession exclusive of personal law 
of parties. Held , that the rule of succession which 
is laid down by s. 22 of the Agra Tenancy Act, 
1901, is independent and exclusive of the personal 
law of the parties to whom the section applies. 
Consequently the grandsons of a deceased occu- 
pancy tenant, as his male lineal descendants, 
would he entitled to share in the tenancy jointly 
with the sons of the late tenant. Bhura v. 
Shahab-ud-din, I. L. B. 30 All. 128 , followed. 
An Bakhsh v. Barkatullah (1912). 

I. L. R. 34 AIL 419 
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AGRA TENANCY ACT (II OF 1901) — 

condd, 

ss. 166, 201. 

— Lessee continuing to be 

recorded as such after expiry of lease— Suit for 
profits — Presumption. The lessee of a mortgage of 
zammdari property was recorded as entitled to the 
profits of the share, and remained so recorded even 
after the mortgage had been redeemed. Held , m 
a suit for profits, that the lessee was entitled to 
recover so long as he was recorded Durga Prasad 
v. Hazan Singh , 1. L. P. 33 All 799 , followed 
Muhammad Ahmad Said Khan v. Muhammad 
Masih-ullah Khan (1912) I. L. R. 34 AIL 250 


s. 194. 

Lambatdar — Suit by 

lambardar against co -sharers for excess of profits due 
to other co-shat ers and himself — Lambardar not 
agent of co-sliaieis Held, that a lambardar is not 
the agent of the co -sharers generally so as to be 
entitled to sue on their behalf to recover profits 
due to some of them from other co -sharers holding 
sir and khud-Lasht lands m excess of their proper 
shaies. Bishambhar Nath v Bhullo (1911). 

I. li. R. 34 All. 98 

s. 201 

See Transfer of Property Act, s. 41 . 

I. L. R. 34 AIL 22 

AGREEMENT. 

between predecessors in title — 

See Jurisdiction I. L. R. 39 Calc. 739 

AGREEMENT IN RESTRAINT OF PRO 1 ' 
FESSION. 

Contract to play for a 

term and not to perform anywhere else until return to 
England , if enforceable by injunction — Indian Con- 
tract Act (IV of 1872), s. 27 — Agreement m restraint 
of profession — Specific Belief Act (I of 1877), s. 57. 
Where W, having contracted with C to play for 
C and not to play m any other theatre on his own 
or on some one else’s behalf until after the 
expiration of the period contracted for and until 
after his return to England, performed m 
another theatre after the expiration of the period 
for which he was under contract with C but 
before his return to England, it was held that 
under s. 27 of the Indian Contract Act, the 
agreement being m restraint of a lawful profession, 
trade or business is void and as such would not 
be enforced by m3 unction S 57 of the Specific 
Relief Act is not applicable to this case. Cohen, 
E. M. D. v . Allan Wilkie (1912) 

16 C. W. N. 534 

AGREEMENT IN RESTRAINT OF 
TRADE. 

See Contract Act (IX of 1872), ss 23, 

27 . . I. Ii. R, 34 AIL 587 

AGREEMENT TO LEASE. 

See Registration Act, ss. 3, 17, 40 

I. L. R. 35 Mad. 03 


AGREEMENT TO SELL. 

Agreement by defendants 

1 and 2 to sell property to plaintiff — Subsequent 
sale by the same defendants to defendants 3 and 4 — 
Suit by the plaintiff for an order to execute a registered 
sale-deed and for possession — Burden of proof on 
defendants 3 and 4 to show that they were purchasers 
for value and bond fide and without notice. De- 
fendants 1 and 2 havmg agreed to sell their property 
to the plaintiff, they subsequently sold the same 
property to defendants 3 and 4 In a suit brought 
by the plaintiff for an order to execute a deed of 
sale and also for recovery of possession of the 
property . Held, confirming the decree awarding 
the claim, that defendants 3 and 4 havmg contracted 
to purchase the property from the same defendants 
who had contracted to sell it previously to the 
plaintiff, defendants 3 and 4 were bound to show 
three thmgs, namely, that (2-) they were purchasers 
for value and (11) bona fide, and (m) without notice. 
The plaintiff under his contract having a prior 
equity was entitled to succeed. One who owns 
property subject to a charge can, m general, 
convey no title higher or more free than hi* own 
and it lies always on a succeeding owner to make 
out a case to defeat such a prior charge. Himatlal 
Motilal v. Vasudev Ganesh (1912). 

I. L. R. 36 Bom. 446 


AGRICULTURIST. 

See Civil Procedure Code, 1908, s. 60. 

(1) (c) . . I. L. R 34 AIL 25 

See Civil Procedure Code, 1908, s 97. 

I. L. R. 36 Bom. 536 

See Dekkhan Agriculturists 5 Relief 
Act, s. 2 . I L. R. 36 Bom. 543 

See Dekkhan Agriculturists’ Relief 
Act, s. 2 . I L. R. 30 Bom. 199 

See Dekkhan Agriculturists’ Relief 
Act, s. 2 .1. L. R. 36 Bom. 496 

See Dekkhan Agriculturists’ Relief 
Act, s. 2, expl. (b). 

I L. R 36 Bom. 151 

AGRICULTURIST MORTGAGOR. 

See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), ss. 47 and 48 

I. L. R. 36 Bom. 624 

ALIENATION. 

See Hindu Law — Legal Necessity. 

I. L. R. 30 Bom. 88 
See Hindu Law — Widow. 

I. L. R, 34 All. 207 

ALLEGORICAL POEM. 

See Obscene Publication. 

I. L. R. 39 Calc. 377* 

ALWAN. 

See 4 4 Shawls, ’ ’ Meaning of 

I. L. R. 39 Calc. 1029 
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AMENDMENT OF DECREE. 

successive applications for< — 

See Decree, amendment of. 

I. L. R. 39 Calc. 265 

ANCIENT LIGHTS. 

See Easement . I. L R. 39 Calc. 59 

ANNUITY. 

, See Limitation Act (IX of 1908), Sen. I, 
Arts. 116, 120, 131 and 132 

I. L R. 34 All. 246 

ANUMATIPATRA. 

construction of— 

See Hindu Law — Adoption. 

I. L. R. 39 Calc. 582 

APOSTACY. 

See Mahomedan Law — Bigamy. 

I. L. R. 39 Calc. 409 


APPEAL. 

Col. 

1. Dismissal of Appeal . . .14 

2. Land Acquisition . . .14 

3. Remand ..... 14 

4. Right of Appeal . . . .15 


APPEAL — contd. 

See Review of judgment. 

I. L. R. 34 AIL 282 

See Succession Certificate Act (VII 
of 1889), ss. 19, 26. 

I. L. R. 34 All. 148 

Dismissal of, for default — See 
Decree . I L. R. 39 Calc. 341 

right of — 

See Arbitration I. L. R. 39 Calc, 822 
See Municipal Election. 

I. L. R. 39 Calc. 754 

1. DISMISSAL OF APPEAL. 

Civil Procedure Code 

{Act V of 1908), 0. XLI , r. IS — Failme of appellant 
to file notice of appeal, dismissal of appeal , if proper . 
Where a peison preferred an appeal and at the 
same time deposited the fees for service of the 
notice of appeal on the respondent but did not 
file the notice to be served as required by the 
Circular Order of the High Court : Held , that 
the appeal could not be properly dismissed under 
0. XLI, r 18 of the Civil Procedure Code. Gol 
Mahomed v. Abdul Jubbar (1912). 

16 C. W. N. 498 


See Administration Bond. 

I. L. R. 39 Calc. 563 

See Bengal, North-Western Provin- 
ces, etc., Civil Courts Act (XII of 
1887), ss 8, 20 I. L. R. 34 All 383 
See Civil Procedure Code, 1908, s. 47 

I. L. R. 34 All. 530 

See Civil Procedure Code, 1908, s 97 # 

I. L. R. 36 Rom. 536 

See Civil Procedure Code, 1908, s 115 

I. L. R. 36 Bom. 105 

See Civil Procedure Code, 1908, O 

XLI, r. 11 . I. L. R. 36 Bom. 116 

See Civil Procedure Code, 1908, O 

XLI, r. 33 I. L. R. 34 All. 32 

See Court-fee I. L. R. 39 Cale. 906 

See Court-fees Act (VII of 1870), s 17 

I. L R. 36 Bom. 628 

See Criminal Procedure Code, s. 423. 

I. L. R. 34 All. 115 

See Decree . I, L. R. 36 Bom. 42 

See Letters Patent, s. 10. 

I. L. R 34 All. 13 


2. LAND ACQUISITION. 

1. Appeal — Land Acquisition — 

44 Award ” — Refusal to restore claim-case , if an 
award — Land Acquisition Act {I of 1894), s. 54* 
An order of the Special Land Acquisition Judge, 
refusmg to restore a claim-case by setting aside a 
decree passed ex parte for default of the claimant , 
is not an “ award ’ ’ and does not come under s. 54, 
of the Land Acquisition Act. An appeal does not, 
therefore, lie agamst such an order. Hasun Molla 
v. Tasiruddin (1911) . I. L. R. 39 Calc. 393 

2. Land — Compul- 
sory acquisition — Compensation — Award by 

Assistant Judge — Appeal to the District Judge — 
Second Appeal — Practice and procedure — Land 
Acquisition Act {1 of 1894), ss. 53, 54 — Civil Pro- 
cedure Code {Act V of 1908), ss. 96, 100. Where 
an award is made by the Assistant Judge under 
the provisions of the Land Acquisition Act, 1894, 
and there has been an appeal to the District Judge, 
no second appeal can lie from the appellate decision. 
Nathubhai Narandas v . Manordas Laldas 
(1911) . . . X. L. R. 36 Bom. 360 


3. REMAND. 


See Limitation Act (IX of 1908), Sch. 

I, Art. 152 . I. L. R. 34 All. 482 

See Partition . I. L. R. 34 All 493 

See Partition, suit for. 

I. L. R. 36 Bom. 550 
See Provincial Insolvency Act (III of 
1907), s. 46 (4) I. D. R. 34 All. 496 


- Civil Procedure Code 

{Act V of 1908), ss. 115, 104 , sub-s. 2, 154 , O. XLI , 
7.90,0. XLIII, r. 1 , cl. (?) — Sale m execution , 
application to set aside on ground of fraud before 
new Code came into force — Order passed since if open 
to second appeal — General Clauses Act {X of 1897 ), 
s. 6, cl. {c) — Retrospective operation of repealing 
statute — Revision — Erroneous decision on question 
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APPEAL — contd . 

3. REMAND — concld. 

of limitation — Limitation Act (IX of 1908), ss. 7,9 . 
An application to set aside an execution sale which 
took place on the 17th September 1900, on the 
ground of fraud and material irregularity in 
publishing and conducting it, was made on the 
23rd July 1907 and allowed on the 6th July 1908, 
but the order was set aside on appeal and the case 
remanded on the 6th November 1908 On the 
12th June 1909, the application was again dis- 
missed but on appeal the order was set aside 
and the case once more remanded on 29th January 
1910 Held, that a second appeal agamst the 
order of remand did not lie under the new Code 
(Act V of 1908), O. XXI, r. 90 and s. 104, sub-s. (2) 
read with O. 43, r. 1, cl. (j), which applied to the 
case The right of second appeal which the judg- 
ment-debtor would have (by reason of repealed 
provisions of the old Code relating to appeals 
continuing to govern pending cases), had s 6, 
cl. (c) of the General Clauses Act of 1897, alone 
applied, must be held to have been taken away 
by the express terms of s. 154 of the new Code. 
The words 4 ‘ present right of appeal ’ ’ means only 
a right existing on the 1st of January 1909 to 
appeal against a particular order passed under 
the former Code and subsisting on that date. 
The Colonial Sugar Refining Company, Limited 
v. Irving, {1905 j A. C. 369 ; Hornsey Local Board 
v. Monarch Investment Building Society, 24 Q B. 
D. 1. referred to. Where the lower Appellate 
Court had held that the application was not time- 
barred as the applicant was a minor, overlooking 
the fact that when the sale took place the father of 
the applicant was alive so that limitation had 
already begun running against him : Held, that 
the fact that the lower Appellate Court overlooked 
the applicability of s. 9 of the Limitation Act to 
the case was not sufficient to justify interference 
in revision by the High Court. Benod Bihar i 
Bhadra v. Ram Sarup Chamar (1912). 

16 C. W . N. 1015 

4. RIGHT OF APPEAL. 

1. Civil Procedure 

Code {Act V of 1908), ss. 2 . 47, 0. XXI, r . 66— 
Interlocutory order in execution when appealable 
as decree — Order determining value of property to be 
sold in execution. Every order passed in execution 
proceeding is not appealable. The order to be 
appealable as a decree must conclusively deter- 
mine the rights of the parties. Behary Lai Pundit 
v. Kedar Nath Mullick, I. L. R. 18 Calc. 469 , 
applied. No appeal lies against an order by which 
the value of property directed to be sold under a 
decree has been assessed at a certain figure accord- 
ing to the statement of the decree-holder. Sivagam* 
Achi v. Subrahmania Ayyar, I. L. R. 27 Mad , 259, 
approved ; SivasamiNaickarv. Ratnasami Naiclcar, 
I. L R. 23 Mad. 568, Oanga Prosad v. Ra'j Coomar 
Singh , I. L. R. 30 Calc . 617, Kashi Pershad Singh 
v. Jamuna Pershad Sahu, I. L. R. 31 Calc. 922, 
Saurendra Mohan Tagore v Hurruk Chand , 12 


, A P P Hi AT_i — concld. 

4. RIGHT OF APPEAL — concld. 

C. W. N. 542, referred to. Deoki Nandan Singh 
v. Bansi Singh (1911) . . 16 C. W. IN. 124 

2. Civil Procedure 

Code (Act V of 1908), ss. 2, 47, O. 21, r. 66— Sale 
proclamation, valuation for purposes of — Order 
determining value if appealable. An order by an 
executing court under O. XXI, r. 66, of the Civil 
Procedure Code, determining the valuation of 
immoveable properties attached and sought to be 
sold in execution of a decree is not appealable 
as a decree. Deoki Nandan Singh v. Bansi Singh, 
16 C.W N. 124, followed. Panch Duar Thakur 
v. Mani Rant (1912) . . 16 C. W. NT. 970 

3. Appeal — High 

Court — Bombay District Municipal Act (Bom. Act 
III of 1901), s 160 — Municipality — Compulsory 
acquisition of land — Compensation — Arbitration- 
Decision of District Court — Construction of statutes. 
No appeal lies from the decision of a District Court 
under cl. (3) of s. 160 of the Bombay District Muni- 
cipal Act (Bom. Act III of 1901). Where a statute 
creates a right not existing at common law and 
prescribes a particular remedy for its enforcement, 
then that remedy alone must be followed. Wolver- 
hampton New Waterworks Co. v. Hawkesford , 
6 C. B. N. S 336, followed. Chunilal Virchand 
v Ahmed ab ad Municipality (1911). 

I. Ii. R. 36 Bom. 47 

4. , — Question in exe- 

cution — Civil Procedure Code (Act V of 1908), s. 47 : 
Held, that the question involved in the appeal 
was a question in execution between the parties to 
decrees. Therefore it fell under the provisions of 
s. 47 of the Civil Procedure Code (ActV of 1908) 
and the order passed by the lower Court was appeal- 
able. SORABJI CoOVERJI V. KALA RaGHUNATH 

(1911) . . . . I. Ij. R. 36 Bom. 156 

5. Succession Certi- 

ficate Act (VII of 1889), ss. 9, 25, 26 — Civil Procedure 
Code (ActV of 1908), s. 96 — Succession Certificate — 
Condition of Security. An order granting a succes- 
sion certificate accompanied by a condition that 
security should be given is appealable. An order 
directing that a certificate should not be granted 
unless security is furnished is not appealable 
Bai Devkore v. Lalchand Jitandas, I. L. R. 19 Bom. 
790 , explained. Bai Nandkoreu. Sha Maganlal 
Varajbhukhandas (1911) I. L. It. 36 Bom. 272 

APPEAL COMMITTEE. 

See Municipal Assessment. 

L L R. 39 Calc. 141 

APPEAL TO PRIVY COTOTCIL. 

1. Right of Appeal 

— Land Acquisition Act (I of 1894) — Award of the 
Court — Appeal therefrom incompetent. The Collec- 
tor having made his award under the Land Acqui- 
sition Act, 1894, as to the value of the land which 
had been taken for public purposes, two Judges 
of the Chief Court affirmed it sitting as “ the Court” 
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APPEAL TO PRIVY COUNCIL— concld. 
which under the Act means c 4 a principal Civil 
Court of Original jurisdiction,” and also as the 
High Court, to which an appeal is given from 
the award of 4 4 the Court : ’ ’ Held , that an appeal 
from the High Couit was incompetent. It was 
not expressly given by the Act and could not 
be implied. Rangoon Botatoung Company, Ld. 
v. The Collector oe Rangoon (1912). 

L. R. 39 I. A 197 

2. Limitation — 

Period between the signing of the 'judgment and the 
decree , how far allowed to be calculated in saving 
limitationm filing Privy Council Appeal — Limita- 
tion Act (IX of 1908), ss. 5, 12, Sch I, Art. 179. 
Where the appellant to His Majesty m Council has 
failed to apply for a copy of the judgment and de- 
cree within the period allowed for filing the appeal, 
he cannot be allowed to say that he was prevented 
from filing the application in time by reason of the 
decree not bemg signed ; and he is not entitled 
to ask the Court under s. 12 of the Limitation 
Act to deduct the period between the signmg of the 
judgment and the signing of the decree in computing 
the period of limitation for appeal to His Majesty 
in Council. Bechi v Ahsan-ullah Khan, I. L. R. 
12 All. 461, relied on. Beni Madhab Mitter v. 
Matungini Dassi, I. L. R. 13 Calc. 104, distinguish- 
ed. Harish Chandra Tewary v. Chandpur 
Company, Ld. (1912) . I. L. R. 39 Calc. 766 

APPELLATE COURT. 

power of— 

See Compensation I. L. R. 39 Calc. 157 

See Restoration of immoveable pro- 
perty . I. L. R. 39 Calc. 1050 

power of, to alter findings — 

See Rioting . I. L. R. 39 Calc. 896 

APPROPRIATION. 

See Re-sale . I. L. R. 39 Calc. 568 

ARBITRATION. 

See District Municipal Act (Bombay), 

s. 160 . . I. L. R. 36 Bom. 47 

See Stamp-duty I. L. R. 39 Calc. 669 

Award — Decree following 

award — Appeal, right of — Civil Procedure Code 
( Act V of 1908), second Schedule, rules 15 and 16 — 
Letters Patent of 1865, cl. 15. Where an application 
to set aside an award on the ground that it was 
made after the expiration of the period allowed 
hy the Court has been refused, and subsequently 
judgment has been given according to the award, 
no appeal lies from such judgment on the same 
ground whether under the Letters Patent or under 
the Code of Civil Procedure. Shib Kristo Daw 
Co. v . Satish Chandra Dutt (1912). 

I. L. R. 39 Calc. 822 


ARMS ACT (XI OP 1878). 

s. 19 (c). 

— Intention not necessary 

to constitute offence. An offence under s. 19 (c) 
of the Arms Act is committed when a person enters 
British India with a weapon he is not lawfully 
entitled to possess m this country. It is not neces- 
sary that there should be any particular intention 
m the mind of the offender to complete the offence. 
Re Mahomed Ismail Rowther (1912). 

I. L. R. 35 Mad. 596 

s. 25. 

See Trespass I. L. R. 39 Calc. 953 

ARREST. 

See Habeas Corpus. 

I. L. R. 39 Calc. 164 

ARTICLES OP ASSOCIATION. 

See Mortgage . I. L. R. 39 Calc. 810 
ASSAULT. 

threat to — 

See Provincial Small Causes Courts 
Act, Sch. II, cl. 35 ( l ). 

I. L. R. 36 Bom. 443 

ASSESSMENT. 

See Land Revenue Code, Bombay, ss. 

56, 214 . . I. L. R. 36 Bom. 91 

principle of— 

See Municipal Assessment. 

I. L. R. 39 Calc. 141 

ASSESSORS. 

opinion of— 

See Magistrate I. L. R. 39 Calc. 119 

ASSIGNMENT. 

See Administration Bond. 

I. L. R. 39 Calc. 563 
See Civil Procedure Code, 1908, 0. 

XXI, r. 16 . I. L. R. 36 Bom. 58 
See Trusts Act, s. 5. 

I. L. R. 36 Bom. 396 

ASSIGNMENT OP DECREE. 

See Execution of Decree. 

I.LR.34 All. 518 

ATTACHMENT. 

See Civil Procedure Code, 1882, ss. 
278, 279, 280, 281. 

I. L. R. 34 All. 365 
See Civil Procedure Code, 1882, ss. 

287, 293 . I. L. R. 36 Bom. 329 

See Civil Procedure Code, 1882, s. 

325 A . I. L. R. 36 Bom. 510 
See Civil Procedure Code, 1908, ss. 
47, 73, 0. XXI, R. 55. 

I. L. R. 36 Bom. 156 
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ATTACHME NT — concld . 

See Civil Procedure Code, 1908, 0. 
XXI, r. 16 I. L. R. 36 Bom. 58 

See Civil Procedure Code, 1908, 0. 

XXI, R. 57 . I. B. R. 34 All. 490 

See Ghatwali Tenure 

1. 1*. R. 39 Calc. 1010 

See Jalkar , I. L, R. 39 Calc. 409 
ATTESTATION. 

See Transfer of Property Act (IV of 
1882), s. 59 . I. L. R. 30 Bom. 017 

See Usufructuary Mortgage. 

I. L. R. 39 Calc. 227 

AUCTION-PURCHASER. 

See Parties . I. L. R. 39 Calc. 087 

AUCTION SALE. 

See Civil Procedure Code, 1882, ss 
287, 293 . I. Ii. R. 30 Bom. 329 

AWARD. 

See Appeal . I. L. R. 39 Calc. 393 
See Arbitration I. L. R. 39 Calc. 822 
See Civil Procedure Code, 1908, ss. 
96, 100 . I. L. R. 30 Bom. 300 

See Civil Procedure Code, 1908, s 115. 

I. L. R. 36 Bom. 105 

See Court-fee . I. L. R. 39 Calc. 906 
See Land Acquisition Act. 

I. L. R. 36 Bom. 599 

See Specific Relief Act (I of 1877), 

s. 30 . I. L. R. 34 All. 43 


B 

BAILBOHT). 

Suicide of 'prisoner if 

discharges sureties. When a person who has been 
let out on bail commits suicide, the sureties are 
discharged from their obligation to produce him. 
Nrisingha Deb Chatterjee v The King-Em- 
peror (1912) . . 10 C. W. N. 550 

BANKER AND CUSTOMER. 

See Trustee. I, L. R. 35 Mad. 712 

- — Effect of a blank draft 

which is not addressed to any specific banker — 
Negligence of customer leading to payment of forged 
cheque by banker*— Effect of negligence when not the 
proximate cause of payment The plaintiffs were a 
Banking Corporation with their head office at 
Lahore and branch offices at Amritsar and else- 
where. The defendants were a Banking Corpora- 
tion having a branch at Bombay. In 1904 the 
plaintiffs opened a current account with the 
defendants and sent the defendants a list of the 
officers of the plaintiffs authorized to sign for the 


BANKER AND CUSTOMER — concld. 
plaintiffs including the name of Madho Ram, the- 
manager of the Amritsar office. Madho Ram had 
acted on occasions previous to this date as the 
manager of the Lahore office. It was the custom 
of Madho Ram when leaving the Bank premises 
for a short time both when acting as manager at 
Lahore and afterwards when manager at Amritsar 
to leave with the Accountant blank draft and blank 
letters of advice ready signed by him for use a& 
occasion occurred. These drafts were not des- 
troyed after his return. On the 2nd of October 
the defendants cashed a draft presented to them 
for payment for Rs. 10,000 purporting to have 
besn signed by Madho Ram. The defendants had 
previously received a letter of advice also purport- 
ing to have been signed by Madho Ram. The 
defendants debited the plaintiffs with the pay- 
ment. The plaintiffs repudiated the diaft as a 
forgery and sued to recover Rs 10,000 from the 
defendants. The defendants denied that the draft 
was a forgery. In the alternative they submitted 
that the forged draft had been paid by them owing 
to the negligence of the plaintiffs, and that the 
latter were not entitled to recover the amount of 
the draft from them. Held , that it was probable 
that the draft was one left by Madho Ram when 
acting as manager of the Lahore office of the 
plaintiffs, but that the plaintiffs were not estop- 
ped from contending that the draft was not the 
draft of the plaintiffs Held , further, that it was 
not meumbent on the plaintiffs to contemplate the 
perpetration of such a crime as forgery or theft 
and that the negligent act of Madho Ram was not 
the proximate cause of the draft being cashed 
by the defendants and that the plaintiffs were 
therefore entitled to recover. Societi Ginkrale v. 
The Metropolitan Bank , 27 L. T. 849 , Swan v. 
North British Austral isian Co , 32 L. J. Exch. 273 , 
Smith v. Prosser , [1907] 2 K. B 736, and Baxendale 
v. Bennett , 3 Q. B. D 526, followed. Panjab 
National Bank, Ld. v. The Mercantile Bank 
of India, Ld. (1911) I. X.. R. 36 Bom. 455 

BENGAL ACTS. 

1868— VII. 

See Sale for Arrears of Revenue. 

1879—1. 

See Chota Nagpur Landlord and- 
Tenant Procedure Act. 

1880— IX. 

See Bengal Cess Act. 

1884— III. 

See Bengal Municipal Act. 

1895—1. 

See Public Demands Recovery Act- 

1897— V. 

See Estates Partition Act. 
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BENGAL ACTS —condd. 

1899— III. 

See Calcutta Municipal Act. 

1908— VI. 

See Chota Nagpur Tenancy Act. 

1909— V. 

See Bengal Excise Act. 

BENGAL CESS ACT (IX OE 1880). 

s. 95. 

See Road-cess Returns. 

I. L. R. 39 Calc. 1005 

See Teishkhana Paper 

I. L. R. 39 Calc. 995 

BENGAL CHAMBER OE COMMERCE. 

arbitration by — 

See Stamp Duty. 

I. L. R. 39 Calc. 669 

BENGAL EXCISE ACT (V OE 1909). 

ss. 46, 52, 55, 57. 

See Excisable Articles. 

I. L. R. 39 Calc. 1053 

BENGAL MUNICIPAL ACT (BENG 
III OE 1884). 

s. 15. 

Buies under — Commis- 
sioners , election of, qualification for — Person 4 autho- 
rised ’ to vote for corporation if eligible for election. 
Any one possessing qualifications set out m Rule 
2 of the rules framed under s. 15 of the Bengal 
Municipal Act and duly registered as a voter as 
provided by rules 4 to 12 of the said Rules is 
eligible under those rules for election as a Commis- 
sioner ; and the fact that such a person is registered 
as voter under Rule 8 as a representative of a cor- 
poration instead of being registered in his own 
capacity does not disqualify him for election 
Rash Behary Ghosal v J. C. Stalkart (1912). 

16 C. W. N. 710 

, ss. 85, 114. 

See Municipal Assessment 

I. L. R. 39 Calc. 141 

s. 353 — Municipal offence , prosecu- 
tion for — Consent of the Commissioners to 
prosecution , how to be evidenced — Sanction of pro- 
secution by public authority , if should be m writing 
signed and sealed by the authority The only evi- 
dence of a public authority is a writing under the 
seal and signature of that authority. Where the 
Vice-Chairman of a Municipality m startmg two 
prosecutions against the accused under s. 217 of 
the Bengal Municipal Act and Municipal Bye-law 
No. 50, respectively, merely signed two 4 * Forms, ” 
called ‘ 4 Forms of prosecution,* * m the remarks 
column of one of which was written 4 4 I have seen 
myself ,s and in that of other 44 prosecute 


BENGAL MUNICIPAL ACT (BENG. 
Ill OE 1884 )—concld. 

s. 353 — concld. 

Held, that neither of these documents disclosed 
any authority, written or otherwise, showing the 
consent of the Commissioners or the Vice-Chair- 
man on their behalf to a prosecution. Rasul 
Buksh v . Municipal Board of Chapra (1912). 

16 C. W. N. 934 

BENGAL, NORTH-WESTERN PRO- 
VINCES AND ASSAM CIVIL 
COURTS ACT (XII OE 1887). 

ss. 8, 20— Act No. Ill of 190T 

( Provincial Insolvency Act), ss. 43, 46, 3 — Appeal — 
Jurisdiction — Effect of order of District Judge 
assigning worh to Additional Judge. Where an 
Additional District Judge sentenced an applicant 
for insolvency under s. 43 of the Provincial In- 
solvency Act, 1907, acting m the matter under an 
order of the District Judge assigning the particular 
class of work to him under s 8 of the Bengal* 
North-Western Provinces and Assam Civil Court3 
Act, 1887, it was held that an appeal from the Addi- 
tional Judge *s order lay to the High Court and not 
to the District Judge. Makhan Lal v. Sri Lal 
(1912) . . . I. L. R. 34 All. 38& 

ss. 8 (£), 21 (3) — Assignment to ' 

Additional Judge of cases coming from a particular 
district — Jurisdiction. A District Judge has 
power not merely to make over appeals to an 
Additional Judge for hearing, but to direct that 
all appeals and other cases coming from a 
particular area within the judicial division shall 
be filed m his Court. Mutsaddi Lal v. Mule 
Mal (1912) . . I. L. R. 34 All. 205 

BENGAL REGULATION. 

1793— XV— 

Mortgage — Bed eruption 

— Limitation — Act No XIV of 1859 {Limitation 
Act), s . 1 {12) — Accounts A usufructuary mort- 
gage was executed in the year 1852, m a place 
to which the provisions of Bengal Regulation XV 
of 1793 applied It provided that the mortgagees 
should enter into possession and collect the rent 
and pay the Government revenue and defray 
collection charges, etc , thcrefiom and retain the 
balance m heu of interest. There was to be no 
accounting on either side and the mortgagor was 
to be entitled to redeem on payment of the prin- 
cipal sum cf Rs. 252 : Held, on suit by the re- 
presentative of the mortgagor to redeem, brought 
within 60 y?ars from the date of the mortgage* 
that the suit was within time ; that the mortgage 
could not be considered as redeemed in the strict 
sense of the term from the moment when the 
profits received by the mortgagees became equal 
to the amount due to them for principal and in- 
terest, and that the mortgagor was, notwithstand- 
ing anything contained m the deed, entitled to an 
account of the profits received by the mortgagees. 
Sudarshan Das Shastn v. Bam Prasad , I L B. 33* 
All. 97, followed. Shafi-un-mssa v. Pazl Bab, 7 .. 
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BENGAL KEGUIi ATION" — concld. 

# 1793 — XV — concld. 

All L J. 787, and Badri Prasad v Murhdhar J.L 
M 2 All 593, distinguished Habib -ullah v. 
Abdul Hamid (1912) . X. L. R. 34 All. 261 


BENGAL TENANCY ACT (VIII OE 
1885). 

s. 3, el. ( 9 ) — Undivided share m a 

'parcel of land let out to tenant , if holding Rent of 
undivided share if enhancible — Res 'judicata 
Decision m previous suit which was dismissed on 
the merits , that rent enhancible , if binding on 
•defendant When the owner of an undivided 6 
annas share in a howla gave a lease of that share 
to the owner of the remaining share, and later on 
-sued the latter for enhancement of rent under s. 
30 of the Bengal Tenancy Act * Held, that an 
undivided share m a parcel or parcels of land is 
not a holding Within the meaning of s. 30 of the 
Bengal Tenancy Act, and the suit was not main- 
tainable. Jardme Skinner da Co. v. Rani Surut 
Soondan Debt, 3 C. L. R 140 , Baidya Nath v. 
Sudharam , 8 C . W. N. 751, distinguished. Han 
Charan Bose v. Ranjit Singh, I. L. R. 25 Calc. 
917 ; Baidya Nath De v. Him, I L. R. 25 Calc. 
917 ; Hanbole Brohmo v. Tasimuddm Mondul, 
2 C. W. N. 680 ; Ahadulla v. Gagan, 2 C L J. 
10, followed. Parbutty Debya v Mathura 
Nath Banerjee (1912) 16 C. W. N. 877 

s. 5, el. (5 ) — Where the lower Ap- 
pellate Court held that the presumption under s. 
5, cl. (5) of the Bengal Tenancy Act, that a holding 
♦comprising an area of more than 100 bighas of 
land was a tenure and not a raiyati holding, had 
not been displaced by the contrary being shown * 
Held, that it was not open to the High Court m 
second appeal to interfere with the finding of the 
lower Appellate Court that the holding was a 
tenure. Sulatu, Dass v J adunath Dass, 8 C. TP. N . 
774, referred to. Ramanuj Das Mohanta 
v. The Midnapur Zemindary Co., Ld (1912). 

16 C. W. N. 725 

ss. 6 and 7 — Permanent tenure held 

at fixed rent — Enhancement of rent by compromise, 
* if makes rent enhancible under the Bengal Tenancy 
Act (VIII of 1885), ss. 6 and 7. A permanent 
tenure, the origin of which could be traced back 
to 1818, was held under a lease in which it was 
Btipulated that “ there shall be no increase or 
diminution of the rent of Bs. 17 sicca ” In 1863, 
there being litigation, the tenant for the time being 
entered into a compromise with the zemindar by 
■which he agrees to pay an enhanced rent of Rs. 
108-13-12 gds. : Held, that from the mere fact 
that the rent had been once enhanced it did not 
"follow that it could be enhanced again. That 
although by mutual agreement the rent was en- 
hanced from Bs. 17 to Rs. 108-13-12 the tenancy 
which was identical with that which had been 
traced to 1818, continued to be subject to the pro- 
vision against increase in the original lease. Ram- 
-ahuj Das Mohanta v. The Midnapur Zemin- 
hjary Co., Ld. (1912) . 16 C. W. N. 725 


BENGAL TENANCY ACT (VIII OE 
1885 ) — contd 

s. 48. 

See Under-raiyat. 

I. L. R. 39 Calc. 839 

i — Raiyat letting out a 

portion of holding to under -raiyat — Rent if must be 
limited to 25 per cent m excess of ient assessable 
on that plot S. 48 of the Bengal Tenancy Act 
which provides that the landloid of an under - 
raiyati holding at a money-rent shall not 
recover rent exceeding that which he himself 
pays by more than 25 per cent applies only 
to cases on which the land held by the raiyat 
is co-extensive with the land held by the 
under-raiyat. The mere fact that the raiyat’ s 
lease showed what rent was assessed m respect 
of the particular plot let out to the under- 
raiyat did not entitle the latter to pay rent up 
to 25 per cent in excess of the assessed rate Nim 
Chand Saha v Joy Chandra Nath (1912). 

I. L. R. 39 Calc. 839 
16 C W. N. 857 


s. 49, cl. (b). 

See Under-raiyat 

I. L. R. 39 Calc. 278 

, s. 52 — *. Landlord and tenant — En- 
croachment by tenant — Adverse possession for over 
twelve years — Tenant if bound to pay additional 
rent A tenant is entitled to hold Jchas land of his 
landlord upon which he has encroached as part 
of his original holding if more tnan 12 years before 
the landlord’s suit he denied the landlord’s right 
to any separate rent from him m respect of the 
land and has forcibly in assertion of his claim ap- 
propriated the entire crop and continued m 
possession. The landlords, apart from s. 52 of the 
Bengal Tenancy Act, cannot recover additional 
rents m respect of such land. Ishan Chandra 
Mitter v. Raja Ramranjan Chakraverty, 2 C. L. J. 
125, and Raktoo Singh v. Sudhran Ahir, 8 C. L J • 
557, referred to. Taran Chandra Ghose v. 
Ganendra Nath Roy (1912) 16 C. W. N. 235 

s. 65—— 

1. Bengal Tenancy 

Act (VIII of 1885), ss. 163, 164, 165— Decree for 
rent against tenant in possession if one under 
Bengal Tenancy Act — Irregular sale, effect of — - 
Tenure if passes by sale not held strictly in accord- 
ance with the provisions of the Act — 4 Right, title and 
interest ’ in sale proclamation, if may include the 
whole tenure — Mortgagee who purchases mortgage 
property m execution, if may fall back on mortgage 
to protect it against purchaser at rent sale. A decree 
obtained in a suit for rent against a person in pos- 
session who is also the legal representative of the 
last registered tenant is a decree for lent -within 
the meaning of the Bengal Tenancy Act. Where 
a tenure was sold in execution of a decree for rent, 
but on the first day the bidding did not come up 
to the decretal amount, and the property Was sold 
notwithstanding without any fresh proclamation 
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BENGAL TENANCY ACT (VIII OE 
1885 y-contd 

s. 65 — concld . 

and sale under s. 165 : Held, that as the sale could 
not in the circumstances he under s. 164, it was 
not a sale under the Bengal Tenancy Act and did 
not operate to transfer more than the right, title 
and interest of the judgment-debtor. The special 
and stringent provisions of the Bengal Tenancy 
Act relating to sales is part of a public policy 
intended for the benefit of all parties concerned. 
If the landlord wants special results to follow 
from it under the Act, he must proceed strictly 
in accordance with its provisions. Where a mort- 
gagee of a tenure gets a decree and purchases the 
mortgaged tenure at a sale in execution of his 
mortgage decree, and the tenure is subsequently 
sold again in execution of a rent-decree against the 
original .tenant, it is open to the moitgagor to fall 
back on his mortgage as a shield against the pur- 
chaser under the rent-sale, when that sale is not 
free from incumbrances. ATchoy Kumar v. Bejoy 
Chand, I. L. R. 29 Calc 813, not followed. Bha- 
wani Koer v. Mathura Prosad , 7 C L. J. 1, 20, 
lef erred to. Ban Behabi Kapur v Khetterpal 
Sinha Roy (1911) . . 16 C. W. N. 259 

2. Co -sharer landlords — 

Separate decrees for rent for the same period — 
Sale of the tenure m satisfaction of one of the decrees 
— Subsequent sale of the same tenure m execution of 
the other decree, if permissible — First charge — 
Priority. Where two co-sharer landlords obtained 
separate decrees for rent for the same period (each 
making in his own suit his co-sharer a party) and 
the tenure was sold in satisfaction of the decree , 
obtained by one of them : Held, that the other 
co-sharer landlord could not execute his decree 
by sale of the same tenure after it passed into the 
hands of the auction-purchaser and all that he was 
entitled to was to recover the sum due to him 
which from being a first charge on the tenure itself, 
had, on the sale of the tenure, passed as a first 
charge on the surplus sale-proceeds. When two 
persons have charges on a property of equal prior- 
ity, the first who takes out execution is entitled 
to satisfy his decrees by sale of the property and 
the other person loses his light to proceed against 
that property. Nilambar Saha v. Satyapriya 
Ghosal (1912) . . . 16 C. W. N. 701 

s. 66 — Ejectment suit for — Arrears 

of rent in respect of which decree may be sought— 
Waiver . The landlord may institute a suit for 
ejectment under s. 66 of the Bengal Tenancy Act 
at the time of the year mentioned in that section, 
but if he does not exercise his option at once but 
claims rent for any portion of the year subsequent 
thereto he treats the tenancy as existing after the 
specified date and cannot ask for ejectment m 
respect of arrears due for the year preceding that 
date. Sitanath v. Basudeb, 2 C . L. J , 540 ; Sheihh 
Peer Bux v. Mowzah Ally, Marsh . 25 ; Jogeshuri 
v. Ebrahim, I. L. R. 14 Calc . 33, followed. Kala- 
nand Singh v. Gunput Singh (1911). 

J.6 C. VG N. 104: 


BENGAL TENANCY ACT (VIII OB’ 
1885) — contd . 

. s. 85< — An agreement by a raiyat 

to grant a sub-lease to an under-raiyat after the 
expiry of a lease is valid. Ali Mahammad 
Bepari v. Nayan Rajah Bhuiya (1903). 

16 C. W . N. 62G 

A permanent sub- 
lease by a nyat is binding as between the parties 
to the contract. Basaratullah v. Kasirunnessa , 
11 C. W* N 190, doubted. Where an under- 
raiyati lease provided that the tenant was at 
no time to be ejected from the land but that after 
the expiry of nine years a fresh settlement would 
be made and until it was made the conditions of 
the kabuliyat were to remain m force : Held* that 
the lease was intended to be a permanent lease. 
Abdul Karim Patwari v* Abdul Rahaman 

(1911) . . . . 16 c w. n. eia 

s. 98, el. (3) — Common manager of 

representative of proprietors — Suit against common 
manager if properly framed — Owners not ell made 
defendants within time — Limitation — Limitation 
Act ( XV of 1877), s. 22. A common manager 
under s. 98, el. 3, of the Bengal Tenancy Act, is 
a representative of the proprietors for the pur- 
pose of defending a suit as well as for instituting 
suits Where, therefore, a suit was brought making 
the common manager as well as some of the pro- 
prietors parties, but some of the co-proprietors. 
Were made parties after the period of limitation 
allowed by law . Held, that the suit against the 
common manager was rightly brought and that 
as the suit as against him was in time, it was im- 
material whether some of the proprietors were 
brought on the record out of time. Choudbry 
Kertibash Das v. TJmesh Chandra Dutt (1911). 

16 C. W. N. 96‘ 

s. 149 Question of title if to be- 

decided m suit under — Appeal — Bengal Tenancy 
Act ( VIII of 1885), s. 153 — Suit framed as for 
determination of title. S 149 of the Bengal’ 
Tenancy Act provides a very simple and expedi- 
tious machinery for the purpose of protecting a 
tenant against the harassment of litigation conse- 
quent on nval claims of title to the reversion of 
the tenant’s interest. Sub-s. (3) of s. 149 
of the Bengal Tenancy Act contemplates a suit 
which culminates not in a decree, but in an order of 
a limited kind an order restraining payment out 
of the money. It is not necessary to decide the- 
question of title in issuing an injunction under' 
that section. In a suit brought under s. 149, sub-s. 
(3) of the Bengal Tenancy Act, in which the plaint- 
lfi keeps within the terms of the section and asks 
only for the relief contemplated by it, no question 
of title can be decided. It would be otherwise if 
the suit be framed as one for determination of the- 
Plaintiff’s title. SemUe : An appeal would not 
lie under s. 153 of the Bengal Tenancy Act against 
an order under s. 149, sub-s. (3) ox the Act. Tie* 
thabasi Singh v. Purna Chandra Nag (1912). 

16 a W. N. 558= 
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BENGAL TENANCY ACT (Till OP 

1885) — contd. 

s. 150— 

2 Suit by auction- 

purchaser to annul incumbrance— Onus of proof— 
Defendant if must prove his interest to be “ protected ” 
—Evidence Act (I of 1872), s 106— Second appeal 
—Evidence adduced on both sides, but evidence 
considered only as produced by the party on whom 
onus wrongly placed — Finding , if of fact In a suit 
bv a purchaser of a tenure or holding at a rent sale 
to annul an alleged incumbrance the onus is m the 
hrst place on the plaintiff to show that the interest 
sought to be annulled is an “ incumbrance ” 
but°when once that is established the onus shifts 
on to the incumbrancer to prove that his incum- 
brance is saved through being a “ protected 
interest.” Narmada Sundan Devi v. Tanp Mollah, 
OC.L.J 490, referred to. Samir Jama v Maha- 
bharat Bahtu , 16 C. W. N. 777, approved. The 
existence of such a is protected interest as a 
right of occupancy is a matter specially within the 
knowledge of the person claiming it and the onus 
under s. 106, Evidence Act, is on him. The pro- 
position that as soon as there is conflict of evidence, 
the question of onus disappears presupposes not 
only the existence of evidence on both sides, but 
also eonsideiation of both by the Court, so that 
where the Court of Appeal below dismissed the 
plaintiff’s suit on the ground of his failure to dis- 
charge an onus wrongly placed on him and ignor- 
ing altogether the evidence adduced by the de- 
iendant, the High Court on second appeal inter- 
fered. Hari Moni Debi v. Moti Sheikh (1912). 

16 C. W. 3ST. 779 

2 Suit to annul 

incumbrance— Burden of proof— Separated share 
of tenuie dealt with as distinct tenure When a 
share in a tenure has been duly and effectually 
recognised by both landlords and tenants as a 
separated share and as constituting a distinct 
tenure, the purchaser of such a share at a sale for 
its arrears acquires the rights of a purchaser of an 
entire tenancy within the meaning of s 159 of the 
Bengal Tenancy Act. The burden is on the pur- 
chaser of a tenure at a sale for its arrears to prove 
that the mterest sought to be annulled was an 
« incumbrance ” within the meaning of cl. (a) 
of s. 161 of the Bengal Tenancy Act, and if he 
proves this he starts his case sufficiently ; and the 
burden shifts upon the defendant to prove that 
he has a “ protected interest ” within the mean- 
ing of s. 160. Durga ProsannaOhosev. Kali Dass 
Dutt, 9 C. L. B , 449, Gobmda Nath Shaha Chow - 
Jhury v. Reily, I. L . B. 13 Calc 1, Narmoda 
Sundari Devi v. Tanp Mollah , 9 C. L. J. 490 , 
distinguished. Somir Jama v. Mohabharat 
Raktu (1910) . . 16 C. W. N. 777 

s. 160 ig). 

#ee]LANDLORD and Tenant. 

I. L. E 39 Calc. 138 

— Protected interest — 

Mortgage by a putnidar if protected interest — 
Sale under the Bengal Tenancy Act — Putni 


BENGAL TENANCY ACT (VIII OF 

1885)' — contd. 

s. 160 Iff) — concld. 

Regulation ( VIII of 1819), s 11. Where a putni 
habutiyat provided as follows : “ I, m succession 
to my sons, grandsons, etc., heirs and represent- 
atives, shall, with felicity, hold and enjoy the 
aforesaid share, with right to make gift, sale, 
mortgage, etc., and dar -putni mourasi, mohuran , 
patmdan, etc., settlements at a proper jama 
and to every way make alienations and create 
encumbrances ; ” and the putnidar created a 
mortgage m favoui of the plaintiff . Held, that the 
recitals m the habuhyat merely set out the ordinary 
incidents of a putni grant as laid down in s. 3 
of the Putni Regulation and did not give the putni- 
dar an express authority in writing by the landlords 
to create a mortgage and the mortgage created m 
favour of the plaintiff by the putnidar was not a 
t( protected interest ” within the meaning of s. 
160, cl (g) of the Bengal Tenancy Act. The right 
of a putnidar to give the tenure on mortgage is 
subject to the conditions imposed by s 11 of the 
Putni Regulation The “ express authority ” re- 
ferred to m that section means such authority 
apart from the conditions of, the lease. The 
effect of s. 160, cl {g) of the Bengal Tenancy Act 
would further be subject ito the saving provisions 
of cl (e) of s 195 of the same Act Kristo Das 
Laha v Jotindra Nath Basu (1912) 

16 C. W. N. 561 

s. 161 — Bengal Tenancy Act ( VIII of 

1885), Chap. XIV, ss . 3, cl 9, 161, 167— ‘Incum- 
brance,' title by adverse possession if — * Holding 
if includes under -raiyati — Under-raiyati if may be 
sold under Chap. XIV, Bengal Tenancy Act — Sale 
of under -laiyati for arrears of rent, purchaser if 
can annul incumbrances. Title acquired by 
adverse possession for the statutory period by a 
trespasser m the lands of a defaulting tenant is an 
incumbrance within the meaning of s. 161 of the 
Bengal Tenancy Act. Gocool Bagdi v. Debendra 
Nath Sen, 14 C. L. J. 136, followed. An under- 
raiyat’s interest cannot be sold for arrears of rent 
under Chap. XIV of the Bengal Tenancy Act so as 
to attract to the sale the special consequences 
attached to such sales ; a purchaser of an under- 
raiyat’s interest has therefore no right to annul 
incumbrances under s. 167 of the Bengal Tenancy 
Act, which applies only m cases of sales under 
Chap XIV. The word * holding * except where 
it has been used m the Act expressly to include 
lands held by an under-raiyat has the meaning 
given to it in s. 3, cl. (9) and does not include 
lands held by an under-raiyat. The word as used 
in Chap. XIV does not include such lands. Mtjn- 
sab Ali v. Arsadulla (1912) 16 C. W. N. 831 

, s. 167« — The mere circumstance that 

a notice under s. 167, Bengal Tenancy Act, is 
signed by a Deputy Collector does not invalidate 
such notice, if he acted on behalf of the Collector. 
Grais Chandra Guha v. Khagendra Nath Chat- 
terjee (1911) • « 16 C. W. N. 64 
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1885) — contd 

s. 170 — 

1. — Previous purchaser 

not made defendant if may deposit . A person who 
had purchased a permanent tenure long prior 
to the institution of the suit in which a decree 
for rent was obtained by the landlord is not entitled 
to make a deposit under s 170 (3) of the Bengal 
Tonancy Act. Such a person was permitted to 
make the deposit when it appeared that previous 

-deposits made by him were withdrawn by the 
landlord. Jotmdra Mohun Tagore v. Durga Dale, 

10 C. W. N. 438 , approved. Radhika Nath Sircar 
v. Rakhal Pa) Gayen , 13 C. W. N . 1175, Jugal 
Mohim Dassi v. Snnath Chatter) ee, 12 C. L. J . 
S09, distinguished. Rani Beindaeani Chou- 
dheani v. Annoda Mohan Ray Choudey (1911). 

16 C. W. N. 94 

2. Transferee of 

occupancy holding, if may make deposit — Voidable 
interest. A transferee of an occupancy holding 
not transferable by custom has no interest m his 
bidding and is not entitled to make a deposit under 
s. 170 {3) of the Bengal Tenancy Act, to avoid a 
sale of the holding in execution of the landlord’s 
decree for rent. To permit such a transferee to 
make the deposit and thus prevent execution is an 
irregular exercise of jurisdiction open to revision 
by the High Court. Nissa Bibi v. Padha Kishore , 

11 C . W. N. 312 ; Prosunno Kumar v. Bama 
Churn, 13 C. W. N. 652, followed. Han Has v. 
TJdoy Chandra, 8 C. L J. 261 ; Omar Ah v Basi- 
ruddeen, 7 C . L. J. 282 , Thomas Barclay v. Syed 
Hossem, 6 C. L. J. 601, referred to. Nalini 
Behaey Ray v. Pulmani Basi (1912). 

16 C. W. N. 421 

. s. 174— 

1, Orissa — Sale under 

Act {VIII of 1865, B. C.) — Extension of the 
Bengal Tenancy Act — Pepeal of inconsistent pro - 
visions of Act VIII of 1865, B. C. In Orissa, since 
the extension of Chap XIV of the Bengal Tenancy 
Act, a sale under Act VIII of 1865 is liable to be 
set aside on an application under s. 174 of the 
Bengal Tenancy Act, the extension to Orissa of the 
provisions of the former Act havmg had the effect 
of repealing the inconsistent provisions of Act VIII 
of 1865 Baekal Paeida v, Jogendea Nath 
Sen (1911) . . . 16 C. W. N. 311 

2. Time for deposit- 

ing money, if may be ei\ tended by Court — Order 
■under, if appealable — Inconsistent positions, bar 
against taking up — Party if may heat the same 
order as a decree and as not a decree at different 
stages — Civil Procedui e Code ( Act V of 1908), s.47, 

0. XLIII, r. 1, cl.{j) — Amount payable if includes 
<costs — Decree-holder purchaser, if entitled to 5 p. c. 
on purchase-money — Execution petition, copy of 
-i decree and vakalatnama if necessary for — Poundage 
fee, if must be deposited with purchase-money . 
An order under s. 174 of the Bengal Tenancy Act 
is an border within s. 47 of the Civil Procedure Code 
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1885) —contd. 

s. 174 — concld. 

and a second appeal lie against such order. The 
Court has no authority to extend the time withm 
which deposit of purchase-money has to be made 
under s. 174 of the Bengal Tenancy Act. Amir 
Hossam v. NanaJc Chand, 14 C. W. N. 882 ; Gulab 
Chand v. Bahuna, 13 C . L J . 432, distinguished. 
Bibi Shanfan v. Md. Habibuddm, 13 C. L . J. 
535 : s. c . 15 C. JV. N., 685 ; Kdbilaso v. Paghu - 
nath, I . L. R. 18 Calc 48 ; Akbar v. Sukhdeo, 13 
C. L . J . 467 ; Mothura v Bangsidhan, 10 /. C . 
880, referred to. If therefore an amount shorter 
than the amount payable was deposited within 
the prescribed period and the balance paid out of 
time under an order of the Court the sale could not 
be set aside In calculating the amount which 
the judgment-debtor must deposit, 5 per cent, on 
the purchase-money (even where the purchaser is 
the decree -holder himself) and costs must be in- 
cluded, but the judgment-debtor is not liable to 
deposit the costs of taking a copy of the decree or 
of the stamp on the vakalatnama or the poundage 
fee. The amount deposited within the prescribed 
time in this case being sufficient to cover the amount 
payable after excluding the costs of taking a copy 
of the decree, of the stamp on the vakalatnama 
and the poundage-fee, the order of the first Court 
rejecting an application to have the sale set aside 
was reversed. A copy of the decree of which 
execution is sought is not necessary for an appli- 
cation for execution. The authority of a pleader 
in a case does not terminate with the decree but 
extends to execution proceedings. A fresh vakalat- 
nama is not therefore necessary for the purposes 
of execution proceedings. Where the judgment - 
debtors appealed against an order m execution, 
treating it as one under s^ 174 of the Bengal 
Tenancy Act, read with s. 47, Civil Procedure 
Code, it was not open to them on second appeal by 
the decree -holders to urge that such appeal did not 
lie. Bmdeswan Charan Singh v. Lakpat Nath 
Singh, 15 C. Tf. N, 725, referred to. Raghubab 
Royal Sukul v. Jadunandan Missee (1911). 

16 C. W. N. 736 

s. 182— 

1. Sub-lease of home- 

stead by raiyat — Permanent under-raiyati lease if 
valid — Construction of lease. A sub-lease by a 
raiyat of the homestead portion of his holding is 
governed by the Bengal Tenancy Act. Baburam 
Roy v. Mohendra Nath Samanta, 8 C. W. N. 454, 
followed. Abdul Kaeim Patwaei v. Abdul 
Rahaman (1911) . 16 C. W. N. 618 

2. Homestead owned 

by raiyat of different villages, occupancy right 
if may be acquired in — E)ectment — Non-occupancy 
raiyat . The language of s. 182, Bengal Tenancy 
Act, justifies the proposition laid down m Kripa - 
nath Chakrdburti v. Sheikh Anu, 4 C. L. J. 332 • 
10 C, W. N., 944, that in the absence of local cus - 
tom or usage the provisions of the Bengal Tenancy 
Act are applicable to the homestead of a person 
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BENGAL TENANCY ACT (VIII OF 
1885)' — concld. 

s. 182 —concld. 

who is a raiyat although he is not a raiyat of the 
village in which the homestead land is situated 
and is not a raiyat of the same landlord as the 
landlord of the homestead land. Qucere : Whether 
to establish his occupancy right in the homestead 
the raiyat must show that he was a “ settled raiyat 
of the village 55 in which the homestead is situated 
within the meaning of s. 20 of the Act. Held , that 
if he was not an occupancy raiyat, he would be a 
non-occupancy and could not be ejected except in 
the manner provided by ss. 44 and 45 of the Act. 
Harihar Chattapadhya v. Dinu Bera (1911). 

16 C. W. N 536 

Sell. Ill, Art. 3 — Where a land- 
lord keeps a raiyat out of possession of his 
holding for the period specified m Art. 3 of Sch. 
Ill of the Bengal Tenancy Act, the raiyat ’s title 
in the holding is extinguished by adverse 
possession, on general principles, if not under s. 
28 of the Limitation Act. Nanda Kumar 
Dey v. Ajodhya Sahu (1911) 

10 C. W. N. 351 

Sch. Ill, Art. 0 — Bengal Tenancy 

Act ( VIII of 1885), ss 148 A, 158B , Sch. Ill, 
Art. 6 — Decree by co-sharer landlord for share of 
rent if a rent decree — Limitation , special, if applies 
A decree for rent obtained by a co-sharer 
landlord in a suit not brought under s. 148 A or 
s. 158B of the Bengal Tenancy Act, is a money 
decree and the special limitation applicable to 
applications for execution of rent decrees does 
not apply to such a decree. K. B. Dutt v . 
Gostha Behary Bhuiya (1912). 

16 C. W. 1ST. 1008 

BETROTHAL OF DAUGHTER. 

See Hindu Law — Legal necessity. 

I. L. R. 38 Bom. 88 

BOARD NOTIFICATIONS. 

See Excise able Articles. 

I. L. R. 39 Calc. 1053 

BOMBAY ACTS. 

I 1865 — I. 

See Survey and Settlement Act. 

1874 — III. 

See Hereditary Offices Act. 

1879 — V. 

See Land Revenue Code, Bombay. 

1879— XVII. 

See Dekkhan Agriculturists’ Relief 
Act. 

1888— III. 

See Bombay Municipal Act. 


BOMBAY ACTS —concld. 

1890— IV. 

See Bombay District Police Act. 

1898— IV. 

See Bombay Improvement Act. 

1901— III. 

See District Municipal Act. 

1906—11. 

See Mamlatdars’ Courts Act. 

BOMBAY DISTRICT POLICE ACT 
(BOM. IV OF 1890), 

s. 42 — District Magistrate — Order for 

prevention of disorder — Promulgation of the order — 
Presence of the Magistrate at the place when the 
order is promulgated — Ultra vires order . A Dis- 
trict Magistrate issued a notification, under the 
provisions of s. 42 of the Bombay District Police 
Act, 1890, prohibiting circulation of certain pic- 
tures throughout the whole District. The noti- 
fication was promulgated m all the Taluka head- 
quarters. The Taluka head -quarters of the vil- 
lage, where the accused lived, was nearly twelve 
miles distant. At the time when he issued the 
notification, the District Magistrate was at a con- 
siderable distance from the village. The accused 
was convicted of having disobeyed tbe notification* 
m that he sold the prohibited pictures at his village*. 
Held , reversing the conviction and sentence* 
that the notification in question could not be upheld 
under s. 42, because (i) it was not promulgated, 
at tbe village where the accused lived ; and 
(ii) the District Magistrate was not present at or 
near the village at the time of the promulgation. 
Per Chandavarkar, J . — The preliminary condi- 
tions essential under the provisions of s. 42 of the 
District Police Act, for the exercise of the jurisdic- 
tion conferred by it, are these : (i) the jurisdiction 
is conferred on the Magistrate of the District or* 
in his absence and subject to his own order, the 
Magistrate of the First Class ; (fi) these must have 
jurisdiction in the town or village where the juris- 
diction is intended to operate ; (in) they must be 
present in such town or village or in the neighbour- 
hood thereof at the time the jurisdiction under the 
section is set ip motion. Emperor v. Datta- 
traya Laxman (1912) . I. L. R. 36 Bom. 504 

BOMBAY IMPROVEMENT ACT (BOM. 

ACT IV OF 1898). 

— Tribunal of appeal — 

J urisdiction — Apportionment of compensation* 
money — Questions of title of several claimants . The 
Tribunal of Appeal constituted under the provi- 
sions of the City of Bombay Improvement Act 
(Bom. Act IV of 1898) has jurisdiction to decide* 
questions relating to the apportionment of com- 
pensation money as between several claimants 
and also to decide questions of title. Pandurang 
Bhiwaji v . Gangaram (1911) 

I. L R. 38 BOM. 20& 
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BOMBAY MUNICIPAL ACT (BOM. 
ACT III OP 1 888). 

$s. 379, 379 A. — Overcrowding of 

house — Notice to abate the nuisance — Service of 
notice — Owner — Booms m a building let to different 
tenants — Overcrowding by tenants — Notice to the 
owner. The notice contemplated by s. 379A of 
the City of Bombay Municipal Act (Bom. Act III 
of 1888) should be given to the owner of a building 
in cases whore the owner has let rooms m the build- 
ing to separate tenants who cause overcrowding. 
Municipal Commissioner for the City of Bom- 
bay v. Mathuradas (1911) 

I. Ij. B, 36 Bom. 81 
BOMBAY MUNICIPAL ACT (BOM. Ill 
OP 1888 AS AMENDED BY ACT V 
OP 1905), 

* s. 297 ( 1 ) (b) — Powers of the 

Municipal Commissioner to prescribe a fresh line on 
either side of a street m substitution for any line 
previously prescribed by him — Power to prescribe 
a line of the street with the view to widening the 
street, ss. 297-301 — Significance of heading to 
clauses. In 1903 the Municipal Commissionei of 
Bombay prescribed the regular line of a certain 
public street m Bombay, m accordance with the 
provisions of s. 297 of the Municipal Act 
(Bom. Act III of 1888). No record was kept 
of the said lme. In 1909, m ignorance of the 
said line previously prescribed, the Municipal 
Commissionei prescribed a fresh line for the 
same street, without obtaining authority from 
the Corporation, and entered upon the land 
of the plaintiff which lay within the said fresh 
line. Subsequently, having been informed of 
the previous kne, the Commissioner obtamed 
authority to prescribe a fresh lme as previously 
irregularly pi escribed and subsequently again 
entered on the part of the plaintiff ’s land within 
that lme. Both the said line prescribed m 1903 
and the subsequent lme prescribed in 1909 were 
prescribed for the purpose of widening the said 
street for the purpose of enabling an overbridge 
to be built on it. The plaintiff contended that, 
as the object of the Commissioner in prescribing 
the line of the street m both cases was to widen 
the street, his action was illegal and that the lines 
prescribed were not made the regular lines of the 
street. Further, that in any event, the Commis- 
sioner should be ordered to take up the plaintiff ’s 
land and pay for it up to the line prescribed in 
1903, the only legal lme of the street at the date 
when the Commissioner first entered the plaintiff ’s 
land. Held , that, subject to the provisions of s. 
297 of the Municipal Act, the Commissioner might 
prescribe a line of a street, whether in substitution 
for a previous line or not, and that his action would 
not be invalid merely because it had for its object 
the widening of the street. Held, also, that the 
headings of clauses are not to be relied on. Held, 
further, that Essa Jacob v. Municipal Commis- 
sioner of Bombay, I. L. B. 25 Bom. 107, is no 
longer an authority since the amendment of the 
Act in 1905. Municipal Commissioner for 
the City of Bombay v. Muncherji Pestonji 
(1911) . . . LL.E. 30 Bom. 405 


BOMBAY REGULATION (II OB 1827). 

See Hindu Law — Caste Question. 

L L. B. 36 Bom, 94 

— s. 56- — Pleader — Pleader in the 

mofussil — Duty towards client — Winding up pro- 
ceedings — Pleader must not represent parties whose 
interests are conflicting. By the custom of the 
mofussil a pleader employed by a party to a pro- 
ceeding before a Court is bound faithfully and 
exclusively to serve that party throughout the 
whole proceeding. The pleader in the mofussil 
is not merely an advocate — he is the confidential 
legal adviser of his client and does for him those 
things which in the Presidency towns are often 
done by solicitors. For legal advice, for the prose- 
cution of legal proceedings m all their stages, the 
client depends on the pleader. This dependence 
makes the position of the pleader peculiarly onerous 
and binds him to give exclusive attention to the 
interests of the client throughout any proceedings 
in which he is engaged. In winding up proceed- 
ings, a single pleader must not represent two 
different creditors whose interests are known to 
conflict. A pleader must not accept a vakalat- 
nama when he knows that he cannot act for his 
client throughout the proceedings. A pleader in 
defending himself agamst charges of professional 
misconduct made certain statements. He was 
dealt with under the disciplinary jurisdiction for 
making them. It was contended m his behalf 
that the statements made by him m defence must 
he regarded as having been made by an accused 
and were therefore protected. Held, overruling 
the contention, that the pleader was writing to the 
Court as a pleader and was responsible as such for 
the statements made by him. Government 
Pleader v. Bhagubhai Dayabhai (1912). 

I. L. B. 36 Bom. 606 

BOND. 

See Construction of Document. 

16 C. W. N. 957 

BOOKS. 

. translations of— 

Books, tendency of, if 

can be judged from translations of isolated passages . 
A Court cannot be invited to form an opinion 
as to the true tendency of books from translations 
of isolated passages : books must be judged 
as a whole. Pulin Behary Das t. King- 
Emperor (1911) . . 16 C. W. N 1105 

BOUGHT AND SOLD NOTES. 

See Stamp Duty. 

I. L. B. 39 Calc. 669 

BREACH OE THE PEACE. 

— likelihood of — 

See Dispute concerning Land. 

I. L. B. 39 Calc. 150 

BUILDING. 

See District Municipal Act (Bombay), 

I. L. B. 36 Bom. 61 


C 



( 35 ) 


DIGEST OF CASES. 


( 36 ) 


BUILDIN <3r—concld. 

— . 44 j Re-erection ” — Re- 
newing or repairing a roof replaced on its former 
site — Reconstruction not exceeding one-half its 
cubical extent — “Building," whether a shed with 
posts and tin roof is a — Building line of a road 
encroachment on — Calcutta Municipal Act (Ben. Ill 
of 1899), ss . 3 (3), (39), (a), 351, 449 The removal 
of an old roof of a shed consisting of posts and the 
replacmg on the same site either of a new roof or 
the former one after repairs, without an alteration 
exceeding one-half its cubical extent, is not a 
44 re-erection ” within s. 3 (39) (a) of the Calcutta 
Municipal Act The offence of infringing on a 
building line within the meaning of s. 351 is, 
having regard to the definition in s. 3 (3), the erec- 
tion or re -erection of the wall of a building withm 
that line, and not the removal of an old roof and 
replacing it on the same site. Tripendeswar 
Mitter v. Corporation of Calcutta (1911) 
I. L. R. 39 Calc. 84 

BURDEN OF FBOOF. 

See Agreement to sell. 

I. I*. B. 36 Bom. 446 
See Onus of Proof. 

See Civil Procedure Code, 1908, 0 
XXI, r. 23 I. L B. 34 All. 612 
See Evidence Act (I of 1872), s. 108 

I. L B. 34 All. 36 
See Evidence Act (I of 1872), s. 114 

X. 1 1. B. 34 All. 511 
See Hindu Law — Joint Family. 

I. Xi. B. 34 AH. 126, 135 
See Parda-nashin Lady 

I. X,. B. 34 All. 455 

BURMESE LAW. 

Marriage — Mutual con- 
sent— Repute as evidence of marriage — Polygamy 
— Marriage with sister of living wife — Wives 
living m separate houses — Social status of after- 
married wife, evidence as to — Effect of recogni- 
tion of wife — Evidence of reputation. No ceremony 
of any kind is essential to a marriage among 
Burmese. Mutual consent is all that is required ; 
and m the absence of direct proof consent may he 
inferred from the conduct of the parties or estab- 
lished by reputation. In Burma polygamy is 
lawful, as also is marriage with the sister of a 
living wife, as well as with a deceased wife ’s sister. 
The title of the respondent (plaintiff) to share m 
the property of a deceased Burman, a twmzayo 
or hereditary oil-well owner, depended on proof 
that she was his lawful wife, as to which the Courts 
in Burma differed, the Appellate Court finding on 
the evidence^ that she was. At the time of the 
alleged marriage, the plaintiff was a widow with 
children, and the deceased was the husband of the 
defendant, her elder sister, with whom after the 
marriage she remained on good terms, though for 
convenience, both having families/ they lived in 
separate houses, at which the husband took his 
meals, to a far greater extent, however, at the 


BURMESE LAW — conoid. 

house of the defendant than at that of the plaintiff : 
Held, that there was abundant evidence that the 
plaintiff was recognised as the wife of the deceased. 
None of the witnesses said she occupied a dis- 
honourable or inferior position, and it was difficult 
to see how there could be any question of social 
inferiority. The Courts regarded the evidence 
from different standpoints ; but whether the parti- 
cular testimony on which they differed was accepted 
or not, there was very little contradiction in the 
evidence. On the whole the appellants had not 
made out a sufficient case for disturbing the judg- 
ment of the Judicial Commissioner. Mi Me v 
All Shwe Ma (1912) . I. Ii. B. 39 Calc. 492 

G 

CALCUTTA MUNICIPAL ACT (BENG. 
Ill OF 1899). 

ss. 3 ( 3 ), (39) (a) 351, 449. 

See Building . I. L B. 39 Calc. 84 
ss. 37, 38 ; Sch. IV, rr. 9, 10. 

See Municipal Election. 

I. L. B. 39 Calc. 754 

ss. 494, 574 

See Adulteration* 

I. L. B. 39 Calc. 682 

Sell. LV, rr. 8, 9. 

See Municipal Election. 

I L. B. 39 Calc. 598 

CALCUTTA POLICE ACT (BEING. IV 
OF 1866 AS AMENDED BY BENG. 
Ill OF 1897). 

s. 44 

See Cotton-gambling. 

I. L. R. 39 Calc. 968 

CAMBAY. 

See Penal Code, ss. 34, 109, 467. 

I. L. R. 38 Bom. 524 

CANAL 

See Northern India Canal and Drain- 
age Act (YIII of 1873), ss 7, 70 

I. L. R. 34 All. 210 

CANCELLATION. 

See Gift . . I. L R. 39 4 0alc. 933 

CANTONMENT CODE OF 1836 AND 
1850. 

See Cantonment Tenure. 

I. L. R. 36 Bom. 1 

CANTONMENT TENURE. 

Cantonment Code of 

1836 and 1850 — Ownership of land m Poona Canton - 
ment — Suit by Government for ejectment of tenant 
from premises within Cantonment limits — Private 
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CANTONMENT TENURE — contd. 

ownership m Cantonment , claim to — Presumption of 
ownership — Possession, effect of — Right of Govern- 
ment to resume land. In a suit for ejectment of the 
appellants from premises within the limits of the 
Poona Cantonment, the Government as plaintiffs 
claimed that the land belonged to them, and was 
merely held by the defendants on military or can- 
tonment tenure which entitled them to resume it at 
their pleasure subject to compensation for buildings 
vhich the tenants might have erected thereon. 
The defendants claimed the land as their private 
property on the ground that their predecessors in 
title were owners of the land at the time the canton- 
ment was established, and that nothing had hap- 
pened since to vest the title m the Government ; 
and while admitting that they were subject to 
mihtary junsdiction, and to the Government right 
of appropriation, contended that they were entitled 
to compensation on a basis of private ownership, 
and not as mere licensees. They also contended 
that being in actual possession of the land the onus 
was on the plaintiffs to rebut the presumption of 
ownership m fee attaching to the possession of land 
whether m a cantonment or elsewhere. The title 
of the defendants was based on a document dated 
27th August 1864 by which one Beyts, a Purser in 
the Indian Navy, certificated that for the considera - 
tion therein mentioned he 4 4 handed over to Dorab- 
jee Pestonj'ee all claim he had to the house, out- 
houses and premises generally, marked 23 Staff 
Lines, Poona Cantonment. ’ ’ This document was 
endorsed as 44 sanctioned ” by the Brigadier-Gene- 
ral Commanding. Held , on a consideration of the 
mode of delimitation of the Poona Cantonment, 
the regulations affecting it, the arrangements made 
with the owners of the lands taken to indemnify 
them for the loss they sustained by being deprived 
of their rights of occupancy, and the other cir- 
oumstances of the case, ( 1 ) that even if the defend- 
ants established that their house was built at or be- 
fore, the time the cantonment was made, there was 
still a strong probability that they were duly com- 
pensated for the change in their position as owners 
to that of licensees ; (ud that from the regulations 
as summarised m Aitchison’s Cantonment Code of 
1836 and Jameson’s Cantonment Code of 1850, 
it was clear that, though permission to occupy 
ground was frequently given, especially for the 
building of officer’s houses or bungalows, such per- 
mission carried with it no sort of proprietary right, 
and the buildings were liable to expropriation at a 
price to be fixed by the authorities, and the per- 
mission of the Commanding Officer was necessary 
even for the letting or sale of the house so built. It 
was therefore impossible to say that mere posses- 
sion or occupation of the bungalow on this site 
afforded any presumption whatever that the defend- 
ants or their predecessors m title were owners 
in fee- The presumption was all the other way, and 
was strengthened by an examination of the history 
of the site itself which showed that the defendants , 
predecessors in title did not regard the property as 
differing in its tenure and terms from other pro- 
perty in the cantonment. The defendants were, 
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therefore, mere licensees and the land had been 
lawfully resumed by Government. Kaikhusru 
Aderji v. Secretary of State for India (1911). 

I. L. R. 36 Bom. 1 

CARRIERS. 


Railway Company — 

Delivery of goods — 44 Clear receipt ” by consignee — 
Loss of goods — Liability of Company for the loss . 
Certain bales of cloth tendered to the East Indian 
Railway Company for transit were m due course 
delivered to the consignee, who granted 44 clear 
receipt” for them. Subsequently, the consignee 
discovered that some pieces of cloth out of the 
bales were missing, the same having been lost 
while in the custody of the Railway Company. In 
a suit brought by the consignee for compensation : 
Held, that the grant of 44 clear receipt ” and ac- 
ceptance of delivery do not affect the right to com- 
pensation for loss or damage proved to have been 
caused to the goods while m the custody of the 
carriers. Per Mookerjee, J. A receipt acknow- 
ledging a delivery of the goods in good condition is 
only pnmd facie evidence of the fact, and raises a 
presumption m favour of the carriers, which may be 
rebutted by the consignee. Per Carnduff, J. A 
bailer who, in the absence of any agreement on the 
subj'ect, has given the bailee a receipt for the goods 
bailed, is not, ipso facto 9 precluded from proving 
that the goods were m reality damaged or 
deficient in quantity when delivered to him. East 
Indian - Railway Company v. Sispal Lal (1911) 
I. L. B. 39 Calc. 311 

CATTLE. 

See Railways Act (IX of 1890), s 125. 

I. L R. 34 All. 91 


CATTLE TRESPASS ACTS (III OP 1857 
AND I OP 1871) 

See Act of State 

I. L. R. 39 Calc. 615 


CAUSE OP ACTION. 

See Civil Procedure Code, 1882, s 43. 

I L. R. 34 All. 172 
See Contract . I. L. R. 34 All. 429 

See Evidence Act (I of 1872), s 91. 

I. L. R. 34 All. 153 

CAUSING- DEATH BY RASH OR NEG- 
LIGENT ACT. 

— Administering of a 

love-potion without knowledge of, or inquiry into 
its actual contents — Penal Code ( Act XLV of I860), 
S.304A — Statement by accused, when the only evi- 
dence m the case, and relied on by the prosecution — 
Evidentiary value of such statement. If a person 
intentionally commits an offence, and consequences 
beyond his immediate purposes result, the result 
is not to be attributed to mere rashness : if know- 
ledge cannot be imputed, still the wilful offence 
does not take the character of rashness because 
its consequences have been unfortunate, but acts 

c 2 
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CAUSING DEATH BY RASH OR NEG- 
LIGENT ACT — concld. 
probably or possibly involving danger to others, 
which in themselves are not offences, may be offen- 
ces within section 304A and kindred sections if done 
without due care to guard against dangerous conse- 
quences. Reg. v. Nidamcirti N agabJmsfianam , 
7 Mad. E. 0. 119, Empress v. Ketabdi Mun&ul, 
1. L . R. 4 Calc. 764, followed. Where the only 
evidence of an offence is a statement by the accused, 
and it is relied on by the prosecution as evidence 
thereof, it must be taken as a whole, and nothing 
can be read mto it which is not contained therein . 
Pika Bewa v. Emperor (1912). 

I. L. R 39 Calc. 855 

CENTRAL PROVINCES HAND REVE- 
NUE ACT (XVIII OF 1881). 

See Act of State. I. X>. R. 39 Calc* 615 

CEREMONIES OF ASSERTION. 

power to perform — 

See Mahometan Law — Pre-emption. 

I. L. R. 39 Calc. 915 

CEREMONY. ‘ 

See Burmese Law — Marriage. 

I. X,. R. 39 Calc. 492 

CESS. 

See Jurisdiction 

I. X. R. 34 AIL 358 

CHARGE. 

See Company .1. L. R. 36 Bom. 564 
See Rioting .1. X. R. 39 Calc, 781 
See Summary Trial 16 C. W. N. 696 
— — cancellation of— 

See Jurisdiction oe Magistrate. 

I. X. R. 39 Calc. 885 

Misjoinder — Inherent 

power oj Criminal Courts . Per Mooherjee, J. — Crimi- 
nal Courts have, equally with Civil Courts, inherent 
power to mould their procedure, subject to statu- 
tory provisions, to enable them to discharge their 
functions as Courts of justice. A Criminal Court 
has power to permit the prosecution to withdraw 
charges the joinder of which is objected to as illegal. 
Pulin Bihari Das v. King-Emperor (1911). 

16 C. W. N. 1105 

CHARTER ACT, 1865. 

s. 15. 

See Presidency Magistrates’ Courts. 

I. X. R. 35 Mad. 739 

See Letters Patent, High Courts. 


CHOTA NAGPUR LANDLORD AND 
TENANT PROCEDURE ACT (BENG. 
I OF 1879). 

s. 123 — Bent decree , execution — Ex- 

emption of portion of tenure from sale by Com * 
missioner — Remaining portion if may be sold as m 
execution of rent-decree — Bent Recovery Act (VIII 
of 1865), s. 16 Where the Commissioner exempted 
certam portions of a tenure from sale in execution 
of the landlords’ decree for rent, under s.123 of the 
Chota Nagpur Landlord and Tenant Procedure 
Act (Beng. I of 1879), the decree-holder would be 
entitled to execute his entire decree as a decree for 
rent against the unexempted portion of the tenure 
and the auction-purchaser would acquire the status 
of a purchaser under s. 16 of the Bengal Rent 
Recovery Act of 1865. Queer e : Whether there 
would be an apportionment of the tenure and of the 
rent, m consequence of such a sale, between the 
holders of the exempted portion and the purchaser 
of the unexempted portion. Madan Mohan 
Nath Sahi v Protap Udai Nath Sahi (1912) 

16 C. W. N. 1024 

CHOTA NAGPUR TENANCY ACT 
(BENG. VI OF 1908). 

s. 87 — Whether a jaigirdari tenure is 

of a hereditary nature or one for life is a matter 
which a settlement officer is competent to decide 
under s. 87 of the Chota Nagpur Tenancy Act. 
Raghubuk Sahi v . Pratap Udoy Nath Sahi 
Deo (1911) . . . 16 C. W. N. 294 

I. X. R. 39 Calc. 241 

ss. 87, 224, 264 — 

See Second Appeal. 

I. X. R. 39 Calc. 241 

s. 178 els. (2), (3) — 

See Sinnaman Singh v. Sham Charan 

Ohdar . . 16 C. W. N. 1090 

CHRISTIAN MARRIAGE ACT (XV OF 
1872). 

ss. 41 and 46 — Marriage between a 

Christian and a J ewess divorced according to Jewish 
Law — Registrar refusing to take any steps — Direc- 
tion from Court to solemnize mar? tage. Where a 
Jewess was divorced according to Jewish law, a 
Christian desirmg to marry her gave notice to the 
Registrar under the provisions of Act XV of 1872. 
The Registrar having refused to solemnize the mar- 
riage, the Court, on application, ordered the 
Registrar to receive and publish the notice and, 
upon compliance with the provisions of s. 41 of the- 
Act, take all such steps as are necessary for the 
solemnization of the marriage. In re, Harold 
Tucker (1912) , . 16 C. W. N. 41T 


CHEATING. 

See Evidence (I of 1872), ss. 14, 15. 

OHEQtTSL 34 


CIVIL COURT. 

See Hereditary Oeeioes Act (Bom- 
bay), s. 67 . I. L.R. 36 Bom, 420 


See Banker and Customer. 

I. X, R. 36 Bom, 455 


CIVIL AND REVENUE COURTS, 

See Jurisdiction I. X. R. 34 All. 358 
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UIVIL COURTS ACT (XII OP 1887). 

See Bengal, North-Western Provinces 
and Assam Civil Courts Act, 1887. 

ss. 21, 22. 

See Sanction for Prosecution. 

I. L. R. 39 Cale. 774. 

~~ s. 22 ( 2 ) — Criminal Procedure Code ( Act 
V of 1898), s. 195, sub-ss ( 6 ) and (7) — Application 
to District Judge to revoke sanction to prosecute grant - 
ed by Munsif — Transfer to Subordinate Judge, if 
valid.' An application under sub-s. (6) of s, 195, 
Criminal Procedure Code, is not an appeal within 
the meaning of sub-s. (2) of s. 22 of the Bengal 
Civil ^ Courts Act. An application made to a 
District Judge for the revocation of a sanction to 
prosecute granted by a Munsif cannot therefore be 
transferred by him for disposal to a Subordmate 
Judge. Hari Mandal v Keshab Chandra 
Manna (1912) . . . 16 C. W. 1ST. 903 

CIVIL PROCEDURE CODE (ACT VIII 
OP 1859). 

s. 24 Q— Judgment-debtor not served with 

notice not necessarily a party to an investigation 
wader— Scope of s. 246— Ss 278 to 282 of Act X of 
1877 and Act XIV of 1882 (Civil Procedure Code) 
discussed. A judgment-debtor upon whom notice 
has not been served cannot be regarded as neces- 
sarily a party tc an investigation under s. 216 of the 
Code of Civil Procedure (Act VIII of 1859). A 
comparison of s. 246 of Act VIII of 1859 with 
ss. 278 to 282 of Acts X of 1877 and XIV of 1882 
dearly lead to the conclusion that under s. 246 of 
Act VIII of 1859 the Court could only make an 
order releasing the property from attachment or 
disallow the claim which must be one objecting to 
the sale of the property in execution. Kunyil 
Xanaran v Varanakot Ganapathi (1911). 

I. L. R. 35 Mad. 168 

CIVIL PROCEDURE CODE (ACT XIV 
OP 1882). 

s 13. 

1. Res judicata — Mainten- 

ance successive suit for — Bnttipatra, held not binding 
in previous suit — Claim based on same document m 
later suit, if maintainable Where a previous suit 
of the plaintiff for recovery of mamtenance alleged 
to have been charged on property in the hands of 
the defendants by a bnttipatra was dismissed upon 
the finding that the document had as between the 
parties no effectual bmdmg power over the estate 
and did not affect it in any way, a second suit by the 
plaintiff for a declaration of his right to receive 
maintenance under the bnttipatra and of the same 
f bemg a charge on the property and for recovery of 
ariea'rs of mamtenance was barred by the rule of 
res judicata. Durga Prasad Lahiri Chowdhuri 
v. Sashibala Debt (1911) . 16 C. W. IT. 603 

2. — Where in a previous suit the 

Court held that the rent was liable to enhancement 
but dismissed the suit on the ground that the rent 
paid by the defendants was not lower than the 


CiVIL PROCEDURE CODE (ACT XIV 
OF 1882) — contd. 

s. 13 — concld . 

rate at which rent was paid by tenants of adjoining 
lands : Held, that the decision that the suit was 
net maintainable was not res judicata . Parbatty 
Debya v. Mathura Nath Banbrjee (1912). 

16 C. w. IT. 877 

3 Decree, if may be set 

aside as fraudulent , on proof that if it was based on 
perjured evidence — Res judicata, bar of — Review of 
judgment upon newly discovered evidence showing pre . 
vious evidence perjured . A decree obtained in a suit 
cannot be set aside in a subsequent action brought 
for that purpose on mere proof that the previous 
decree was obtained by perjured evidence. If 
evidence not ongmally available comes to the 
knowledge of a litigant and he can show thereby 
that evidence on which a decree against him was 
obtained was perjured, his remedy lies in seeking 
a review of judgment. But the rule of res judicata 
prevents him from re -agitating the matter on the 
same materials, or on materials which might have 
been laid before the Court in the first instance. 
Abdul Huq v. Abdul Hafez, 14 C. W . N. 695, fol- 
lowed. Lakhmi Charan Saha v. Nur Alt, I.L. R 38 
Calc . 936 : s. c 15C.W.N. 1010 , Venkatappa Naick 
Subba Naick, I. L R. 29 Mad . 179 , dissented from. 
Flower v. Lloyd , L.R.10 Ch. D. 327, Patch v Ward, 

3. Ch . App. 203, Baker v. Wordsworth , 67 L. J.R. 
Q B. D. 301, relied on. Abouloff v. Openheimer, 
L. R. 10 Q. B. D. 295, Yadala v. La w es, L. R. 25 
Q. B. D 310, Pnestman v. Thomas, 9 P. D. 210, 
Cole v Langford, [1898] 2 Q. B. 36, referred to. 
Mosuful Huq v. Surendra Nath Ri,y (1912) 

10 C W. IT. 1002 

s. 13 expl. (2). 

See Mortgage. I. L. R. 39 Cale. 627 

ss. 13, 206. 

See Decree, amendment of 

I. L. R. 39 Cale. 265 

ss. 13, 462 — Res judicata — Consent 

decree — Lands — Tenants- in-common paying land 
revenue jointly to Government— Lands do not thereby 
become impartible — Compromise — Minor — Sanction 
of Court . A suit for the partition of a village was 
resisted on the plea that the village was impartible, 
first , because the arrangement with Government 
had all along been that the tenants-in-common 
should be jointly responsible to Government for the 
land revenue, and, secondly, because m a previous 
suit between the parties it was held that the lands 
in the village were not divisible, only the profits 
thereof were. The previous suit was decided in 
terms of a compromise. A minor was a party to it. 
The guardian of the minor had applied to the 
Court stating that he had no objection to keep all 
the lands joint provided the minor got his share of 
the profits ; and the Court had made the endorse- 
ment that the application had been allowed and 
filed m the suit : Held, overruling the plea, that 
the arrangement settling the relations between 
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Government and the tenants -in- comm on could not 
be regarded as determination of the relations 
between the tenants inter se . Held , further, that 
the decision m the previous suit was passed in the 
terms of a compromise, but there was no issue 
raised and no adjudication on the issue whether the 
village was impartible. Held , also, that the Court 5 s 
sanction had not been obtamed under s. 462 of 
the Civil Procedure Cede (Act XIV of 1882), to 
the compromise t o which a minor was a party. The 
mere fact that the parties settled among them- 
selves by compromise that the lands should not be 
divided, but that they should enjoy the profits, 
could not in law impart the character of lmparti- 
bility to the estate. Impartibility must arise out 
of some special tenure or by some general, family 
or local custom. Parties cannot make an estate 
impartible which is partible It is opposed to 
public policy Vmayak Waman Joshi Rayankar 
v Copal Han Joshi Rayankar , L. R SO 1 . A , 
77, followed Pieojshah Bhikaji v Manibhai 
Nichhabhai (1911). . I. L B. 36 Bom. 53 

— s. 28 — Test for misjoinder — No mis- 

joinder where claims against several defendants in 
respect of some matter — Limitation Act, Sch. II, 
Art . 62’— - S uit to recover purchase — Money where 
sale ab initio void governed by Art 62 . A suit to 
recover the consideration paid for a sale, which is 
ab initio void is governed by Article 62 of Schedule 
II of the Limitation Act and must be brought with- 
in 3 years from the date when the purchaf e-money 
was paid. Hanuman Kamat v. Hanuman Mandur , 
A L. R 19 Calc. 123, followed. Knshnan Namhiar 
v Kannan , I. L. R. 21 Mad. 8, not followed A pur- 
chased some land from B and paid the purchase - 
money. On proceeding to take possession, he was 
obstructed by C and he got a sale-deed from C, 
paying consideration for the sale. When the 
second sale was concluded, D undertook to get 
hack the purchase-money from B, which was not 
done. A who had paid the purchase-money twice 
brought a suit against B, C , and D to recover from 
B the amount paid to him, if he should be found not 
to be the owner or m the alternative, if he should be 
the true owner, to recover from C and JD the amount 
paid for the second sale ; Held, that the suit was 
not bad for misjoinder. S. 28 of the Civil Proce- 
dure Code authorises the joinder in one suit 
of several defendants where the relief claimed is 
sought in the same matter, although the causes of 
action against them may be different- Aiyathurai 
Rowthen v. Santem Meera Rovithen , Z. L. R. 31 Mad. 
252, followed. Kowebi Basivi Beddi v. Tal- 
LAPBAGADA NAGAMMA (1910) 

I. L. R. 35 Mad, 39 

— s. 43 — Suit for injunction— Suit dis- 

missed upon the ground that plaintiff had failed to 
prove his possession — Subsequent suit for possession t 
Held , that the dismissal of a suit for an injunction 
in respect of certain property upon the ground that 
the plaintiff has not proved bis possession of the pro- 
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perty m respect of w r hich the injunction is sought is- 
no bar to a subsequent suit for possession of the 
same property. The principle of the decisions in 
Darbo v. Kesho Rai, I. L. R 2 All. 356, Sarsuti v. 
Kunj Behari Ball, I. L. R 5 All 345, and Mohan 
Lai v, Bilaso , Z. L. R 14 All 512, followed. Bahde. 
Ali v. Goxel Miser (1911) . ^ 

I. L. B. 34 All. 172 

s. 149 — Transfer of Property Act (IV 

of 1882), s. 59 — Mortgage deed — “ Attestation 
meaning of — Attestation upon acknowledgment, if 
sufficient — Issues , framing of additional, after argu- 
ments heard and judgment reserved — Court's inherent 
jurisdiction — Court's duty to raise issue necessary 
for determining controversy . Where m a suit to 
enforce a mortgage, after arguments had been 
heard and judgment reserved, it appeared from the 
evidence of the witnesses of the mortgage deed 
that they were not present at the execution hut had 
put their names on the document of the acknow- 
ledgment of the mortgagors, and the Court framed 
a supplemental issue as to whether the deed had 
been properly attested : Held, that the Court 
was empowered to frame and try the additional 
issue under s. 149 of the Civil Procedure Code of 
1882. Held, further, that apart from that section, 
every Court trying civil causes has inherent juris- 
diction to take cognizance of questions which cut 
at the root of the subject-matter of controversy 
between the parties. Whilst the first part of s 149 
of Act XIV of 1882 leaves it m the discretion of the 
Court to frame such additional issues as it thinks 
fit, the latter part makes it imperative on the 
judge to frame such additional issues as may be 
necessary to determine the controversy between 
the parties. Shame Pattee v. Abdel Kadib 
Ravethah (1912) . . 16 C W. N. 1009 

ss. 210, 257 A, 525, 626— Arbitra- 
tion, reference to, by executing Court — Award modi- 
fying decree for money — Instalment decree upon 
award, if ultra vires — Waiver of irregularity. Upon 
an application for execution of a decree for money, 
the judgment-debtors having raised objections, the 
dispute was referred by the executing Court to an 
arbitiator before whom the judgment -debtor with- 
drew his objections and the decree-holder consen- 
ted to have the decretal amount paid in certain 
instalments. The arbitrator purported to embody 
these terms in an award and the Court subsequently 
passed a modified decree in terms thereof. The- 
decree-holder having applied for execution of tnis 
decree more than 12 years after the original decree 
was passed in his favour, the judgment-debtor 
objected, inter alia, that the application was time- 
barred, that the agreement embodied m the aw r ard 
and the decree based thereon were void under s. 
257 A, and that this decree was not m compliance' 
with s. 210 of the Code and was otherwise ultra 
vires of the executing Court. Held, Peb Chat- 
tebjee, J., agreeing with Teenoh, J. (Coxe, J., 
contra), that assuming that the proceeding refer- 
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ring the matter to arbitration was altogether null 
and ultra vires , the arbitration might be treated as 
a private arbitration, so that the award would be 
one under s. 525 and the decree under s. 526 which 
it was not open to the parties to challenge or 
dispute. Per Chatterjee, J., that executing Court 
had inherent jurisdiction over the subject-matter of 
the dispute and any irregularities in the procedure 
leading to the decree having been waived, the 
party waiving such irregularities cannot be allowed 
to deny its validity. Nagendra Chandra 
Banerjee v. Harendra Nath Mukherjee (1911). 

16 C. W. N*. 34 

s 230 — 

1. Execution of decree 

— Limitation — Application for transfer of decree — 
Subsequent application for execution not m continu- 
ation of application for transfer. Held , that an ap- 
plication for execution can m no sense of the words 
be regarded as an application in continuation of an 
application for transfer of a decree from one Court 
to another. In order that an application may be a 
continuation of another application, it is necessary 
that the two applications must be of the same 
nature, and the application for transfer being an 
application of an entirely different nature from that 
for execution of a decree does not suspend the 
operation of s. 230 of the Code of Civil Procedure, 
1882. Sundar Singh v. Horn Shankar , I. L. R. 20 
All. 78, applied. Ram Sahai v. Nanm, All . Weekly 
Notes, 1886, p 187 , dissented from. Khetpal v. 
Tikam Singh (1912) . I. L. R, 34 All. 390 

2. Execution of decree 

' — Decree upon compromise against lessees, and on 
their failure to pay against the property of their surety 
• — Execution against lessees after the lapse of twelve 
years. A decree for rent was passed upon a com- 
promise against certain lessees and their surety. 
The decree provided that the amount of it should 
be realized m the first instance from the lessees by 
annual instalments and m the event of failure it 
would be recoverable by the sale of certain immov- 
able property which the surety had hypothecated. 
The decree was put into execution against the 
lessees as a simple money decree more than 12 
years after the date of its passing : Held, that s. 
230 of the Code of Civil Procedure of 1882 applied 
and the decree could not be executed after the ex- 
piration of 12 years from the date thereof. Pahal - 
wan Singh v . Narain Das. 1 . L. R. 22 All 401, 
distinguished. Maharaja oe Benares v. Lalji 
Singh . . . I. L. R. 34 All. 636 

s. 232 — Mortgage decree assignment to 

one of several judgment-debtors — Execution by assign - 
ee, if lies — Discharge of debt by one judgment-debtor 
— Right if only to contribution. The expression <e a 
decree for money against several persons” in s. 232 
of the Civil Procedure Code of 1882 means a per- 
sonal decree for payment of money against two or 
more defendants jointly. A mortgage decree even 
though it may direct the judgment-debtor to pay 
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the decretal amount, is not a 4 ‘ decree for money ’ * 
within the meaning of that section, and one of the 
judgment -debtors having obtained an assignment 
of such a decree may proceed to execute the decree 
by putting the mortgaged property to sale. Where,, 
however, one of the judgment-debtors had paid off 
the decree before taking an assignment, although 
the payments v r ere not certified, there was nothing 
to pass under the assignment, and the only remedy 
of the judgment-debtor against his co-judgment - 
debtor vras by a suit for contribution. Laidearx 
Singh v. Manager, Court oe Wards, Bhapat- 
pura Estate (1911) . . 16 C. W 1ST. 132 

ss. 244, 278— 

See Execution oe Decree. 

I. L. R. 39 Calc. 298 

ss. 263, 264, 318, 319 — Civil Proce- 
dure Code (Act V of 1908), 0 XXI, r. 5 ( 2 )— 
Court-sale — Symbolical possession by purchaser — 
Judgment- debtor remaining in actual possession — 
Limitation. Merely formal possession of immov- 
able property by a purchaser at a Court-sale can- 
not prevent limitation runnmg m favour of the 
judgment-debtor where the latter remains m 
actual possession and the property is not m the 
occupancy of a tenant or other person entitled to 
occupy the same. Symbolical possession is not 
real possession nor is it equivalent to real posses- 
sion under Civil Procedure Code except where 
the Code expressly or by implication provides 
that it shall have that effect Gopal v. Krishna 
Rao, I- L R 25 Bom 275, and Mahadeo v Parash - 
ram Bhawan Chand, I. L. R 25 Bom. 358, over- 
ruled. Mahadev Sakharam v Janu Namji 
Hatle . . i . I. L. R. 30 Bom/373 

s. 273 — Where decree attached / the 

decree-holder cannot take any steps to execute the 
decree . S. 273 of the Code of Civil Procedure 
prohibits the holder of a deciee which has been 
attached m execution from applying for execution 
of the decree attached and any such application 
by him will be infructuous as it could not be granted 
and will not have the effect of saving limitation. 
The only person competent to execute will be the 
attaching creditor, who will be liable m damages if 
he allows the decree to become barred by limita- 
tion Adhar Chandra Dass v. Lai Mohan D ass, 
I. L R 24 Calc 778, not followed. Unni Koya 
^ Umma (1912) . . I. L. R. 35 Mad. 622 

ss. 278, 279, 280, 281 — Execution of 

decree — Attachment — Objection to attachment — 06- 
jection dismissed — Suit to recover possession — 
Jurisdiction . Held, on a construction of ss 278, 
279, 280 and 281 of the Code of Civil Procedure, 
1882, that an objector may raise an objection to an 
attachment not only on the gound that he is in 
possession of the property attached but also on 
the ground that he has an mteiest ra it, and that, 
when an executing Court disallows the claims of an 
objector under s. 281, the Court has jurisdiction to 
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do so, notwithstanding the fact that it erroneously 
does not go into the question of possession but dis- 
allows the objection on some other ground. Bhag - 
wan Das, v . Raj Nath (1912). 

I. L. R. 3 4 ALL 365 

ss. 278, 279, 281, 282, 283.— Bar 

under s . 283 , applies to 'parties to proceedings 
though subsequent to the order they become represen- 
tatives of judgment-debtor — Orders under ss. 280 , 
281, 282 may deal with questions of titles. Par- 
ties to proceedings under s. 278 of the Civil 
Procedure Code of 1882 and persons claiming 
through them who would be estopped by orders 
passed under ss. 280 — 282 do not cease to be 
parties to such proceedmgs and to be so estopped 
because subsequent to such order they acquire 
rights which enable them to stand m the shoes of 
the judgment-debtor. Orders under ss. 280, 281 
and 282 may determine questions of title. The 
power of the Courts in passing such orders is 
not confined to determining which of the parties 
is in possession. Ramu Aiyar v . Palaniappa 
Chetty (1910) . . I. L. R. 35 Mad. 35 

s. 283 — Civil Procedure Code ( ActXIV 

of 1882), ss. 278 , 283 — Suit by defeated claimant who 
had pm chased property attached pending creditor's 
suit — Plea in defence that transfer fraudulent, if 
competent — Creditor if may act for himself — Trans- 
fer of Property Act (IV of 1882), s 53 — Property of 
greater value than debt — Relief, form of. Where 
in a proceeding under s. 278, Civil Procedure Code, 
the Court held that the judgment-debtor and not 
the claimant was in possession : Held, that a suit 
by the claimant under s.283, Civil Procedure Code, 
should be decreed if it is found in that suit that the 
claimant was in possession after a purchase for 
valuable consideration — unless there is anything m 
the pleadings outside the scope of s. 283, Civil Pro- 
cedure Code, to restrain or restrict such a result. 
It is competent to the defendant in such a suit to 
set up the defence that the transfer to the plaintiff 
was with intent to defraud him so m effect was 
not binding as against him. Clough v. London and 
North-Western Railway Co,L.R 7 Exch 26, The 
Eastern Mortgage and Agency Co. v. Rebati Kumar 
Ray, 3 G.L.J. 260, referred to. A creditor who has 
already recovered judgment on his debt is entitled 
to show that a transfer by the debtor was void as 
against his own claim ; ho is not bound to act 
On behalf of all the creditors. Smith v. Hurst, 
10 Hare SO, 39, Spirett v. Willows, 11 Jour . 
N . S. 70, Blenkmsopp v. Blenki/isopp, 1 DeG. M 
G . 495, referred to. When the property trans- 
ferred is larger than what would satisfy the credi- 
tor ’s demand, the latter cannot complain if his 
right to avoid the transfer is confined to that part 
of the property or if the transferee be made to 
satisfy his demand. The title of the plaintiff m the 
property purchased by him was declared subject 
to a direction that he should pay the amount of 
the defendant’s decree within a period specified, 
failing which the property was to be sold and the 
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surplus left after paying off the defendants paid to 
the plaintiff. Abdul Kader v. Ali Mia (1912). 

* 16 C. W. 717 

ss. 287, 291— 

See Sale in Execution of Decree. 

I. L. R. 39 Calc: 26 

— ss. 287, 293 — Execution of decree — 

Attachment of a house — Proclamation of sale — 
Auction sale — Default %n payment of price by auction 
purchaser— Proclamation of re-sale — Errors in the 
proclamation of re-sale — - Application by plaintiff's 
widow to recover from the defaulting purchaser the 
deficiency of price m the resale — Liability creature of 
statute relating to procedure — At the i e-sale statute 
not complied with. One Shivlal brought a suit 
agamst Bai Samrath. The suit was dismissed 
and a decree for defendant’s cost, namely Rs. 
96-2-10, was passed agamst the plaintiff. The 
defendant sold the decree to one Nathu, who, in 
execution attached Shivlal’s house. A proclamation 
of sale was published and at the auction sale one 
Gangadas Dayabhai purchased the house for 
Rs. 1,325 and deposited one-fourth of the 
purchase-money. The purchaser, however, made 
a default m the payment of the balance m time 
and the house was again put up to sale. A 
second proclamation of sale was issued, but 
the descriptions contained in this proclamation 
were discrepant and did not tally with those m 
the previous one. At the re-sale only Rs. 260 
were realized. Subsequently Shivlal’s widow Bai 
Suraj having applied to recover from the defaulting 
purchaser the loss on the re-sale : Held, that the 
liability of the defaulting purchaser was the crea- 
ture of a statute relating to procedure and that 
statute laid down in very clear terms that in the 
proclamation of sale the proclamation should 
specify as fairly and accurately as possible the pro- 
perty to be sold. The first proclamation did not 
state, either fairly or accurately, the property to be 
sold and as it was sought to fix the liability upon 
the appellant by reason of the words of the statute, 
he was entitled to appeal to the words of s. 287 of 
the Civil Procedure Code (Act XIV of 1882) to 
show that the statute had not been complied with 
and that it could not be said that there was a re- 
sale of the property which was put up m the first 
instance. Gangadas Dayabhai v Bai Suraj 
(1911) . . . . I. L. R. 36 Bom. 329 

s. 295, and O. XXI, rr. 63, 73 

of the Code of 1908 — Realisation of assets — 
Transfer of decree not necessary for rateable distribu- 
tion of sale-pi oceeds of attached property — Applica- 
tion for rateable distribution may be made though copy 
of deciee not received. Where the same property is 
attached m execution of decrees by two Courts of 
different grades, the decree-holder in the mfenor 
Court who had attached prior to realisation, may 
apply to the superior Court for rateable distribu- 
tion of the sale -proceeds of the attached property 
and the transfer of his decree for execution to the 
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superior Court is not necessary to enable him to do 
so. Assets are realised not when the deposit is 
made by the purchaser, but only when the balance 
'Of the purchase money is paid into Court An 
application for execution to the superior Court is an 
essential pre-requisite of a general claim to rateable 
distribution. Where the lower Court has ordered 
the transfer of the decree for execution to the 
superior Court, an application after such order to 
the superior Court before it has received a copy 
of the decree would be sufficient to satisfy the 
requirements of 0. XXI, r 73, and to entitle 
the applicant to rateable distribution. ARmuTHxr 
Chetti v. Vyapuri Pandaram (1912). 

I. L B. 35 Mad. 588 

s. 311. 

See Parties . I. L. B. 39 Cale. 881 

ss. 811, 312. 

See Second Appeal 

I. L B. 39 Cale. 687 

s. 317 — Public Demands Recovery Act 

(Ben. Act 1 of 1895, as amended by Ben Act I of 
1897), s. 19, sub-s. (2) — Suit to declare defendant's 
purchase of land at certificate sale benami for plaintiff 
if maintainable — Civil Procedure Code (XIV of 
1882, s. 317), if applies. By virtue of sub-s 2 of 
s. 19 of the Public Demands Recovery Act, 1896, as 
amended by Act I, B. C., of 1897, the provisions 
of s. 317 of the Civil Procedure Code of 1882 (which 
.correspond with those of s. 66 of the Code of 1908) 
apply to the case of a purchasei at a sale in enforce- 
ment and execution of a certificate issued under the 
Public Demands Recovery Act and a suit by the 
plaintiff for a declaration that the defendant’s 
purchase of certain lands in execution of such a 
certificate was benami on behalf of the plaintiff, was 
barred by the provisions of s. 317 of the Civil Pro- 
cedure Code of 1882 Arnbiha Prosad v. Gopal 
Buhsh Das, 1 C . L t J . 550, not followed. Hari 
Charan Singh v. Chandra Kumar Dey, I. L R. 34 
Calc. 187 : s. c. 11 C W. N. 745, followed. Banga 
Chandra Nandi v Tara Kinkar Pal (1912). 

10 C. W. N. 973 

ss, 324A, 272, 285 — Execution of 

decree — Monty lying with Collector — Prohibitory 
order upon Collector by another Court — The 
executing Court attaching the money m execution 
of another decree — Payment to the decree-holder — • 
Remedy of the first decree-holder at whose instance 
prohibitory order was issued — Practice and proce- 
dure. Ramchandra and others obtained a decree 
against Shambhu and another in the Court of the 
Subordinate Judge, Second Class, at Chalisgaon. 
Those decree-holders having applied for execu- 
tion by attachment and sale of certain lands, 
the Court transferred the decree for execution 
to the Collector under s. 320 of the Civil Proce- 
dure Code (Act XIV of 1882) The Collector 
.executed the decree and held the amount for pay- 
jnent to the decree-holders. In the meantime, the 
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plaintiff obtained a decree for money against Ram* 
chandra and others m the Court of the Subordinate 
Judge, First Class, at Dhulia ; and in execution of 
the decree obtained attachment of the amount 
with the Collector by means of a prohibitory order 
under s. 272 of the Code. About this time, 
the defendant obtained a decree against Ram- 
chandra and others m the Court of the Subordinate 
Judge, Second Class, at Chalisgaon ; and m exe- 
cution of his decree obtained an order of attach- 
ment of the said amount. In obedience to this 
second order the amount was remitted to the 
Chalisgaon Court, where it was paid to the defend- 
ant. The plaintiff sued to recover the money. 
The lower appellate Court applied the provisions of 
s. 285 and decreed the plaintiff’s claim. Held, 
dismissing the plaintiff ’s suit, that it was governed 
not by the provisions of s. 285 but by those of 
s. 324A of the Civil Procedure Code (Act XIV of 
1882). Held, further, that the prohibitory order 
passed by the Dhulia Court under the provisions 
of s. 272 was ultra vires and could not bind the Col- 
lector m view of the provisions of s. 324A under 
which he was acting. Held, also, that in virtue 
of s. 324A of the Civil Procedure Code (Act XIV of 
1882) the Collector held the amount “ at the dis- 
posal of the Court ” (at Chalisgaon) which had 
transferred to him the decree for execution and 
which was bound to dispose of the amount m the 
manner and for the purposes mentioned in the 
third paragraph of that section ; that it was open 
to the plaintiff to apply to the Court at Chalisgaon 
through the Court at Dhulia for rateable distribu- 
tion under s. 295 ; and that according to the provi- 
sions of s. 324A, the Collector owea a special duty 
to the Chalisgaon Court and that Court alone 
had jui lsdiction to deal with all questions as to 
the disposal of the amount. Govindji Viramji v. 
Sakharam Govinda(I911) 

I. L. B. 30 Bom. 519 

S. 325 A — Transfer of Property Act (I V 

of 1882), s. 43 — Specific Relief Act ( I of 1877), s 18 
— Attachment of lands — Transfer of execution proceed- 
ings to Collector — Letting out by Collector — Cesser 
of Collector's powers — Sale by the owner of his inter- 
est — Sale effective m favour of the purchaser. The 
plaintiff was a creditor of the family of the defend- 
ants The plaintiff’s separated brother was also 
a creditor. The plaintiff’s brother attached the 
family lands. The matter w T ent m execution to 
the Collector who leased the lands to one Piraji 
Subsequently the plaintiff and the defendants 
came to an understanding by which the plaintiff 
agreed to remit his mortgage debt and pay off his 
brother — the judgment-creditor — and the defend- 
ants agreed to sell him one of the lands. The 
plaintiff then obtained possession of the family 
lands from which he was ejected by tlie defendants. 
Thereupon, the plaintiff having brought a suit to 
recover possession. Held, allowing the claim, that 
the interest which the sale -deed purported to trans- 
fer to the plaintiff was the interest which the defend- 
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ants had in the lands at the time of the transfer, 
‘and the Collector ’s powers having ceased by reason 
of the proceedings in attachment being closed, the 
conveyance of the defendant’s interest to the 
plaintiff took effect in his favour. Gangabai v. 
Baswant , 1 L. R. 34 Bom. 175 and TJdey Kunwar 
v Ladu , 6 B. L. R. 283 , distinguished. Maghiram 
VlTHTJEAM v. BaHTJBAI (1912). 

I. L. R. 86 Bom. 510 

s. 332 — Delivery oj possession to decree- 

holder — Proceeding under s 332 , decision under, 
against decree-holdei — Limitation — Act (XV of 
1877), Sch. 11, Arts 11, 13, 120, 142. Where in 
execution of a decree for possession the plaintiffs 
were put in possession of immovable property and 
were then dispossessed by reason of a proceeding 
under s. 332 of the Civil Procedure Code being 
decided against them : Held , that a subsequent suit 
by the plaintiffs to recover possession was governed 
by Art. 142 of Sch. II of the Limitation Act, and not 
by Arts. 11, 13, or 120 thereof. Ayyasami v. 
Samiya, 1 . L B. 8 Mad. 82, approved. Maestdi 
Sardar v. Gora Chand Ghosh (1912). 

16 C. W. X. 971 

» s 411 — Suit for dower in forma pauperis 

by wife against her husband and his mortgagee — 
Suit pending execution of deciee for sale upon mort- 
gage — Decree dismissing suit against mortgagees and 
making husband solely liable — Execution of decree to 
recover court-fees due to Government — Effect of sale of 
mortgaged property. The respondents obtained a 
decree for sale on their mortgage on the 17th of 
December 1895. Pending execution the wife of the 
mortgagor brought a suit in formd pauperis against 
her husband and his mortgagees for dower, alleging 
that it was a charge on the mortgaged property in 
priority to the mortgage lien. It was found that 
the dower debt was not charged on the property, 
and on the Uth of May, 1897, her suit was dismiss- 
ed as against the mortgagees, and a money decree 
passed against her husband alone : and under 
s. 411 of the Civil Procedure Code, XIV of 1882, the 
amount of the court-fees due to Government w^as 
made a first charge on the amount decreed Not- 
withstanding that the decree expressly dismissed 
the suit as against the mortgaged property, the 
Collector, in order to recover the court-fees m the 
pauper suit brought it to sale, on the 22nd of July 
1899, in execution of the decree of the 11th of May 
1897, and recovered just enough to satisfy them. 
On the application of the respondents the Civil 
Court directed that the property should be again 
put up for sale in execution of the respondent’s 
decree of the 17th of December 1895, and on the 
20th of September 1902, it was purchased at that 
sale by the respondents who got formal possession. 
The purchaser under the decree of the 11th of May 
1897, now represented by the appellants, had, how- 
ever, then obtained possession, and there was a 
contest for mutation of names which resulted in the 
revenue Courts upholding the right of priority of the 
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Government for the court-fees and the possession 
of the appellants. Held, in a suit m the Civil Court 
by the respondents to enforce their priority and for 
possession, that they were entitled to succeed. 
The decree of the 11th of May, 1897, did not create* 
nor purport to create any charge on the mortgaged- 
property ; and the sale under it of the 22nd of 
July, 1899, being a sale of the property of the 
defendant in the suit for dower to satisfy a debt 
of the plaintiff in that suit, was without jurisdic- 
tion, and passed no title to the purchaser. Ragho 
Prasad v Mewa Lal (1912). 

I. L. R. 34 All. 223 

s. 413 — Application to sue in formd 

pauperis, dismissed — Petition if may be treated as 
plaint on payment of proper cowt-fees — Costs of 
Government, payment of, if condition precedent to 
action ■ — Dismissal of suit when no demand made for 
payment if proper. Held (without deciding any 
question of limitation), that there can be no objec- 
tion to a petition to sue m formd pauperis, w r hich 
has not been granted, being registered as the plaint 
in the suit on the full fees being paid* Although 
s. 413 of the Civil Procedure Code makes it a condi- 
tion precedent to the institution of a suit m the ordi- 
nary way by a person whose application to sue in 
formd pauperis has been rejected, that he should 
first pay the costs incurred by the Government in 
opposing the application, the suit ought not be dis- 
missed for non-payment of such costs when no 
demand for its payment W’as made at anytime 
either on behalf of Government or by Court. The 
lower Court having dismissed the suit on that 
ground the plaintiff on appeal w r as allowed to pay 
the amount and the suit was remanded for trial on 
the merits. Mrinalihi Debi v Tinkahri Debt 
(1912) . . . . 16 C. W. 3N. 641 

s. 503 — Receiver appointed under sec- 
tion, powers of — Cannot lecover from third parties 
whose rights date prior to his appointment. A 
receiver appointed under s. 503 of the Code- 
of Civil Procedure in respect of any movable or 
immovable property is entitled to take possession 
ot it from the parties to the suit to manage it, etc. 
He is not entitled to recover possession from a third' 
party a stranger to the suit whose rights date prior 
to his appointment. Such a receiver has no right 
to recover property sold before bis appointment by 
the judgment -debtor on the ground that the sale is 
voidable as against the creditors on the principle 
embodied in s. 53 of the Transfer of Property Act. 
Mahamed Kasim Sahib v. Pahchapakesa Chetti 
(1912) . . . .1. I*. R. 35 Mad. 573 

s. 525 — Arbitration — Award going' 

beyond terms of reference, if valid — Party benefited 
if may repudiate award. Acceptance of award in 
part, if permissible. The plaintiff’s right of 
passage along a pathway across the defendant’s 
land being disputed by the latter, the question of 
its existence was referred to an arbitrator who- 
found that the pathway did in fact exist as alleged,. 
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but be laid out a new pathway in lieu of it, bolding 
that if tbe thoroughfare was allowed to continue 
great inconvenience would be caused to tbe defend- 
ant ; Held , that although an arbitrator is allowed 
greater latitude than Courts of law m departing 
from rules of practice which Courts have adopted 
for general convenience, and an arbitrator’s award 
is not open to review on the merits upon grounds of 
error of law as well as of facts, an arbitrator can- 
not go beyond the precise questions submitted. 
But even though the arbitrator may have exceeded 
bis authority, it is not open to the party benefited 
by the award to take exception to it on that ground, 
and the defendant therefore was bound by the 
award in this case. In a proceeding under s. 525, 
Civil Procedure Code (Act XIV of IS82), it is not 
competent to the Court to dnect the award to be 
filed in part. If the award is bad in paH, the Court 
should refuse the application to file it altogether. 
Narsengh Narayan Singh v. Ajodhya Prosad 
Singh (1911) . . . 16 C. W. N. 256 

s. 539 — 

1. Trust for 'public 

religious purpose — Dedication of property as Shivar- 
pana — Ejectment of trespassers from trie trust pro - 
perty — Court — Jurisdiction . — Trust created by will — 
Trust coming into being at a future date — Duty of 
heirs to carry out the trust — Hindu law — Will. 
A suit to eject a trespasser from property, 
which is the subject of a public religious trust, 
does not fall within the purview of s. 539 of 
the Civil Procedure Code of 1882. Lakshmandas 
Ear ashram v. Ganpatrao Krishna , I. L.B. 8 
Bom. 305 ; V ishvanath Govmd Deshmane v. 
Bambhat, I. L. B . 15 Bom. 148 ; Kazi Hassan v. 
Sagun Balknshna , I. L. B. 24 Bom . 1 70; Bavtchand 
v. Samal [1880) P. J. 273, followed. Where the 
trustees named by the testator for the purpose of 
making and completing the trust at the point of 
time fixed by him are dead, and the obj'ect of the 
trust as named by him is specific and definite, the 
Court will take the administration of the trust. 
MoggndgeY. ThacJcwell, 7 Yes. Jun. 36 ; and In re 
Pyne. Lilley v. Attorney -General, [. 1903\ 1 Ch. 83, 
followed. Where a Hindu who has directed a trust 
of his property for a religious purpose dies before 
giving effect to it, the Hindu law authorises his heir 
to take steps for carrying out his directions after 
recovering the property from a trespasser. Where 
the testator merely directs that his property should 
be endowed for a certain purpose at a certain time 
by certain persons after his death, then until the 
arrival of the time and the complete dedication of 
it in the manner and for the object pointed out by 
the testator, the property must be regarded, in the 
eye of law, as part of his estate but impressed with 
a trust or an obligation on the part of those taking 
that estate as heirs to carry out his directions at 
the appointed time. He who succeeds him as heir, 
has the right to do what the owner himself would 
baye done or has directed to be done so as to com- 
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plete the trust with the sanction of the Court, if 
necessary. Before he can do that, he must first 
secure the property from the wrong-doer into whoso 
possession it has passed. Ghelabhai Gavri- 
SHANKAR V. UDERAM lOHARAM (1911). 

I. L. R. 36 Bom. 28 

2. — Trust — Public 

charitable or religious purposes ” — Trust for benefit 
chiefly of a particular sect not necessarily not a public 
trust. Where it was clearly established by evidence 
that certain property had been held for very many 
generations for the purpose of supporting and 
maintaining fakirs, entertaining visitors and for 
the givmg of alms, and there was no evidence that 
the property was ever held for any other purpose, 
it was held that the Court ought to presume the 
existence of a charitable or religious trust within 
the meaning of s. 539 of the Code of Civil Proce- 
dure, 1882, and th8 trust was none the less a trust 
for a public purpose if its mam object was in 
fact the support of fakirs of a particular sect and 
the propagation of the tenets of that sect. Mahant 
Puran Atal v. Darshan Das (1912). 

I. Jj. R. 34 AIL 46H 

ss. 551, 577, 586. 

See Mortgage . I. L. R. 39 Cale. 925 
s. 575. . 

See Sale eor arrears oe Revenue. 

I. L. R. 39 Calc. 358 

ss. 584, 585. 

1 , Second appeal — Finding 

of fact upon misconstruction of documentary 
evidence, if conclusive — Construction of document , 
question of law — Wajib-ul-arz, as evidence of 
proprietary right — Extension of Chauhidan Act 
(XX of 1858), to mouzah, if alters proprietary 
rights. The right construction of documents is 
a question of law which Judges m second appeal 
are not, by ss. 584 and 585 of the Civil Procedure 
Code, precluded from considermg by any finding 
of a lower Appellate Court based upon such 
documents. Where the Court of first appeal 
found on its construction of the wapb-ul-arz and 
other documentary evidence that the plaintiffs 
were the owners of the lands m suit, and the 
High Court on second appeal, on their cons- 
truction of the wajib-ul-arz and other documents in 
the suit, held that the plaintiffs were not the owners. 
Held, that the Court of first appeal having miscon- 
strued the wapb-ul-arz, the High Court m second 
appeal was not bound to accept as correct its find- 
ing based upon such misconstruction. The wajib- 
ul-arz is cogent evidence of the rights as they exist- 
ed when it was made of those holding proprietary 
or other rights of property withm the mouzah. The 
Government by applying the Chaukidari Act to the 
mouzah did not alter and could not have altered 
proprietary rights in the mouzah or any part- 
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thereof. Fates Chand v. Ejshen Ken war 
{1912) .... 10 C, W. N. 1033 

2. Second appeal— Ques- 

tions of law and fact — Construction of document — 
Wajib-ul-arz — Land-holder and tenant — Rights of 
zamindars m respect of house sites and groves. In a 
suit for a declaration of the proprietary title of the 
appellants to certain lands m a village, the first 
Oourt dismissed the suit on the ground that the 
respondent was the zammdar, and the appellants 
only tenants of the lands. The Subordinate Judge 
found on the construction of the wajib-ul-arzoi the 
village and other documentaiy evidence that the 
appellants were the owners of the lands in suit. 
On second appeal to the High Court it was contend- 
ed that the Court was bound under s. 584 of the 
■Civil procedure Code, 1882, to accept the finding of 
the Subordinate Judge as conclusive, the question 
being one of fact ; but the High Court rejected that 
contention. Held (affirming that decision), that 
the Subordinate J udge ’s finding was arrived at by 
inferences drawn from a misconstruction of the 
wajib-ul-arz. The right constiuction of docu- 
ments was a question of law which the Court on 
second appeal was not precluded from considering 
•under ss. 584 and 585 of the Civil Procedure Code. 
On the true construction it was clear from the docu- 
mentary evidence that the appellants were only 
tenants of the land, and not proprietors. Fateh 
Chand v . Kishan Kunwar (1912) 

I. L. R. 34 All. 579 

s. 590 — Where a concunent finding of 

fact was sought to be challenged before the Privy 
Council the ground that the Court of first instance 
had misdirected itself inasmuch as in the course of 
along judgment certain materials of a most elemen- 
tary character for arriving at a conclusion had not 
been set out in the narrative which the judgment 
contained : Held , that there was no ground for the 
suggestion that the Court had not taken these cir- 
cumstances into account. That it would be to 
misconstrue entirely the provisions of s. 596 of Act 
XIV of 1882 as to concurrent findings of fact if the 
J udges of India were to have impliedly the duty 
laid upon them of making their narrative of the 
circumstances minutely and completely exhaustive 
under the penalty that if they failed to do so, the 
•Absence from their mind of elementary considera- 
tions might he presumed. Sajjae Husain v. 
JSTawab Wazer Ali Khan (1912). 

16 C.W. W. 889 

<CIVIL PROCEDURE CODE (ACT V OP 

1908). 

s. 2* sub.-s. (2), O. XDI, r. 17— 

See Decree . I. L. R. 39 Calc. 341 
8 . 11 — 

1. — Res judicata — 

‘Suit by Mttahshara coparcener for declaration of 
•right to a share resisted by defendant setting up 


CIVIL PROCEDURE (CODE ACT V OP 

1908) — contd 

s 11 — contd 

impartibility and primogeniture — Decree in plaint- 
iff's favour if bars defendants eldest son who 
was not joined in the suit from setting up same 
defence m subsequent suit for partition. Plaintiff 
sued the defendant’s father and others for a 
declaration of his right to a certain share m 
certain properties which he alleged had descend- 
ed to him J and the defendants as ancestral 
property governed by the ordinary Mitakshara 
law. The defendant’s father resisted the suit 
on the plea that the property had descended to 
him alone under a custom of primogeniture. Plaint- 
iff obtained a decree m that suit, the plea of 
defendant ’s father regarding the custom of primo- 
geniture being rejected. In a second suit by the 
plaintiff for partition of the properties, defend- 
ant who was no party m the former suit, took up 
the same plea of primogeniture, he being the eldest 
son of his father : Held, that the defendant was 
barred by the rule of res judicata from taking up the 
same defence. That under s. 11, Civil Procedure 
Code, what had to be considered was what the 
defendant himself claimed and as according to his 
ease, he was claiming through his father he was 
bound by that decision ; and the fact that according 
to the plaintiff’s case the defendant as a copar- 
cener of his father did not derive his right through 
his father was no answer to the plea of res judicata. 
Mowar Kali Churn Singh v Mowar Sheo Buksh 
Singh (1912) . . . 16 C. W. RT. 783 

2. Mortgage — Prior 

and subsequent mortgages — Suit for sale on second 
mortgage, first mortgagees being made parties — Rights 
of first mortgagees not set up — Subsequent suit by first 
mortgagees barred — Res judicata Certain puisne 
mortgagees brought a suit for sale on their mort- 
gage m which, although they impleaded the prior 
mortgagees, they simply asked for the sale of the 
property mortgaged, neither claiming to have their 
mortgage redeemed nor asking for sale subject to 
the prior mortgage. The prior mortgagees on the^r 
part did not set up their rights under the prior 
mortgage. Held, that s. 11 of the Code of Civil 
Procedure was a bar to the prior mortgagees 
afterwards suing for sale on their mortgage. Moha - 
med Ibrahim Hossam Khan v. Ambika Pershad 
Singh, I L. R 39 Calc. 527, followed. Surji Ram 
Marwari v. Barhamdeo Prasad, 1 C. L. J. 337, 
distinguished- Gajadhar Teli v. Bhagwanta 
(1912) .... I. L. R. 34 All. 599 

3. Res judicata — Suit 

to recover interest on mortgage money — Award 
of interest on a certain principal sum — Suit 
for foreclosure — Finding as to principal amount in 
the first is not res-judicata in the second suit — 
Dekkhan Agriculturists' Relief Act (XVII 
of 1879). In a suit brought by a mortgagee to 
recover interest on his mortgage money, the 
amount was found to be Rs. 350 and interest 
was awarded on that sum. The mortgagee 
subsequently brought another suit to foreclose 
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the mortgage, under the provisions of the 
Dekkhan Agriculturists’ Relief Act, 1879 ; the 
mortgage amount was found to be Rs. 400 and relief 
was accordingly granted. It was contended in 
appeal that the finding as to the mortgage amount 
in the first suit operated as res judicata m the second 
suit: Held, that the Dekkhan Agriculturists’ 
Relief Act, 1879, was m relief of a certain class of 
His Majesty’s subjects, and, therefore, the finding 
in the first suit could not affect and be res judicata 
in the second suit, which was of a different charac- 
ter given to it by a special law unless the previous 
suit also could fall within the class of suits to which 
that law applied V ithal RamchandRa v- Sitabai 
( 1912) . . . I. li. R. 36 Bom. 548 

4. — Res judicata , — 

Consent decree amount to res judicata — Consent 
decree between predecessors -m-title of parties in 
suit — Injunction granted in former suit — Res judi- 
cata and estoppel distinguished. A consent decree 
has to all intents and purposes the same effect 
as res judicata as a decree passed per mvitum 
and this notwithstanding the words in s. 11 of 
the Civil Procedure Code 4 4 has been heard and 
finally decided ” In re South American and 
Mexican Company , [18951 1 Ch. 37, followed. 

A consent decree come to between the predeces- 
sors-in-mterst of the present parties touching 
matters now substantially and directly m issue 
between them is res judicata. Res judicata ousts 
the jurisdiction of the Court while estoppel does no 
more than shut the mouth of a party. Estoppel 
never means anything more than that a person 
shall not be allowed to say one thing at one time 
and the opposite of it at another time ; while res - 
judicata means nothing more than that a person 
shall not be heard to say the same thing twice over. 
Bhaishanker Nanabhai v. Morarji Keshavji 
& Co. (1911) . I. X.. B. 36 Bom. 283 

5. Res judicata — 

Co-plaintiff , res judicata as between — Civil Proce- 
dure Code ( Act XIV of 1882), s. 26— Joinder of 
parties. The plaintiff B and his step-mother R 
(defendant) brought a suit against C to recover 
possession of certain ornaments which formed 
part of the estate of M , the father of B and 
husband of i?. It was held by the Court of first 
instance that R was entitled to the ornaments, 
because they were her stndhan ; but the Appel- 
late Court held that she was entitled to them 
not because they were her stridhan, but be- 
cause she was the absolute owner of the property. 

B then sued R for a declaration that he, as son and 
heir to M , was entitled to hold the decree. The 
defendant in reply contended, inter alia , that the 
suit was barred by res judicata : Held, that the 
bar of res judicata did not apply, inasmuch as there 
was no final adjudication as between R and H, and 
in the first suit it was a matter of no consequence to 
the defendant therein for the purposes of the relief 
to be given against him whether R succeeded or l 
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whether B succeeded. A finding to become res 
judicata as between co-plaintiffs must have been 
essential for the purpose of giving relief against the 
defendants. Ramchandra Narayan v. Narayan 
Mahadev I. L. R. 11 Bom 216 , followed. The 
Court ought not to hold a point to be res judicata 
unless it is clear from the pleadings and the findings 
in the previous suit. No Court ought to infer res 
judicata by mere arguments from a judgment m a 
previous suit. Attorney-General for Trinidad and 
Tobago v. Enche, [. 1893 ] A. C. 518 followed. 
Rukhmini v . Dhonlo Mahadu (1911). 

L L. R. 36 Bom. 207" 

s 20 — Contract between firms at Ranchi 

and Cawnpore — Goods to be delivered at Ranchi 
— Suit for damages for breach if lies' at Ranchi 
Where the plaintiffs, who owned a shop at Ranchi, 
signed an order form supplied to them at Ranchi by 
the defendant Company which had its place of 
business at Cawnpore, requesting the Company to 
forward certain specified articles by goods tram to 
their address at Ranchi (packing and freight free) 
and to be despatched on a specified date, and the 
Defendant Company agreed to do so : Held, that 
the contract was to be performed by the delivery 
of the goods at Ranchi and the Court at Ranchi 
had jurisdiction to entertain a suit by the 
plaintiffs for damages for breach of the contract 
by the defendant. A. T. Bhttttacharya v. 
Cawnpur Woollen Mills Co , Lr>. (1911). 

16 C. W. NT. 325 

s. 20(c) — Contract Act (IX of 1872), s . 

212 — Principal and agent — Suit for compensation 
for loss caused by negligence of agent — Jurisdiction . 
The plaintiffs who were grain-dealers, ordered the 
defendant, who was a commission agent at Karachi, 
to purchase some grain for them The latter did' 
so, and the plaintiffs sent him some money on 
account. In accordance with the direction of the 
plaintiffs the railway receipt for the goods pur- 
chased was sent by value payable post. By some 
mischance it did not arrive. The defendant in- 
structed the railway authorities not to deliver the 
goods till the balance due to him was paid. The 
balance was paid by the plaintiffs to the defend- 
ant’s agent at Delhi. The Railway officials at 
Hathras refused to deliver the goods without the 
defendant’s consent and delay occurred. In the 
meantime the price of the particular kind of grain 
fell and the speculation resulted m a loss to the 
plaintiffs. Held , on suit by the plaintiffs, for 
compensation instituted at Hathras, that the case 
was for compensation under s. 212 of the Contract 
Act in respect of the direct consequences of the 
defendant’s neglect and misconduct, and that the 
cause of action arose at Karachi and the suit 
therefore did not lie in the Court at Hathras. 
Salig Ram v. Chaha Mal (1911). 

I. L. R. 34 All. 40» 
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See Sanction for Prosecution. 

I. L. It. 39 Calc. 774 

g, 47 — Execution of decree — Interlocu- 
tory order— Appeal The Court executing a decree 
struck off the proceedings upon the ground of 
wilful default on the part of the decree-holder in 
prosecuting his claim. Subsequently, however, 
finding that the decree-holder had not really been m 
default, the Court cancelled its former order, held 
that an attachment which was m existence at that 
time still subsisted, and that execution should pro- 
ceed Held, that this was not an order to which 
•s 47 of the Code of Civil Procedure, 1908, applied. 
Observations of Banerjee, J. in Jogodishury 
Debea v. Kailash Chundra Lahiry, 1. L. R- 24 
Calc. 725 , followed. Mukhtar Ahmad v Muqar- 
rab Hussain (1912) . I. L. R. 34 All. 530 

ss. 47, 73, O. XXI, r. 55 —Decree — 

Execution — Attachment— Application for execution 
without issuing attachment — Satisfaction of the 
i attaching judgment-creditor ’ s decree by payment into 
Court — Withdrawal of attachment — order by Court 
for rateable distribution and further sale — order illegal 
— Money paid into Court for one purpose is not as- 
sets liable to rateable distribution — Question in 
execution — Appeal. At the instance of two judg- 
ment-creditors the immoveable property of the 
judgment-debtor was attached and his other judg- 
ment-creditors merely put m applications for exe- 
cution without issuing attachment On the date 
fixed for the sale of the attached property, that is, 
on the 22nd September, 1909, the decrees of the 
two attaching judgment -creditors were satisfied by 
payment of the decretal amounts in Court and 
the effect was the withdrawal of the attachment 
under O. XXI, r 55 of the Civil Procedure Code 
<Act V of 1908) On the next day after the pay- 
ment into Court, an ex parte application was 
made to the Court and, according to the prayer m 
"the application, the Court ordered rateable distri- 
bution of the money paid into Court and further 
sale of the properties which had been attached to- 
wards further satisfaction of the claim of the judg- 
ment-creditors. Held, reversing the order, that 
by virtue of the payment of the 22nd Septem- 
ber 1909 the attachment of the property came to 
an end, and there being no attachment, there could 
be no order for further sale of the properties. The 
monies which were paid m to satisfy the attachmg 
creditor’s decrees and to raise the attachment 
could not be treated as assets by the Court and as 
-such distributable among other judgment-cieditors 
who had merely applied for execution. Vibudha - 
priya Tirthaswami v. Yusuf Sahib , I. L R. 28 Mad . 
$80, referred to. Money paid into Court for a 
particular purpose, as for example, under O. 
XXI, r. 55 of the Civil Procedure Code (Act V of 
1908), could not be treated as assets distributable 
under s. 73 of the Code. The 4 4 assets * 5 referred 
dio in the section were assets held in the process 
-of execution. The question involved in the appeal 
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was a question in execution between the parties to 
decrees. Therefore it fell under the provisions of 
s 47 of the Civil Procedure Code (Act V of 1908) 
and the order passed by the lower Court was ap- 
pealable SORABJI COOVARJI V. KaLA RAGHTJ- 

hath (1911) . . I. L. R. 36 Bom. 150 

s 48— 

1. — Decree — Execution 

— Limitation — Decree ripe for execution. On the 
14th December 1892, the plaintiffs obtained a 
decree against the defendants. It directed ( 1 ) 
that the plaintiffs should be put m possession 
of certain land mortgaged to them by the 
defendants, and that the former should enjoy 
t the profits of the land for 20 years in satisfaction 
of the amount due on the mortgage ; (ii) that the 
defendants should pay to the plaintiffs a 
certain amount of money annually in the nature 
of cash allowance ; (m) that if in any year the 
defendants failed to make the payment, the 
plaintiffs were entitled to bring to sale the mort- 
gaged land and get the money debt satisfied out of 
the sale-proceeds ; and (iv) that if there should be 
44 any deficit or any just and legal obstruction of 
whatever nature ” to the mortgaged property 
being sold, the plaintiffs were entitled to recover 
the deficiency m respect of the cash allowance from 
the defendants 4 4 personally and from their other 
property.” The defendants made default m the 
payment of the cash allowance m 1893 with the 
result that the plaintiffs brought the mortgaged 
property to sale under an order of the Court in 
execution A part of the land was sold, but as the 
proceeds of the sale were not sufficient to satisfy the 
full amount of the debt, he was about to bring to 
sale the rest of the mortgaged property in 1908 
when the Collector intervened and had the 
impending sale stopped on the ground that it was 
vatan property. On the 19th December 1910, the 
plaintiffs filed the present darkhast to recover the 
balance by enforcing the personal remedy against 
the defendants. The lower Court rejected the 
application on the ground that it was barred under 
the provisions of s. 48 of the Civil Procedure Code 
of 1908. Held, that the application was not barred 
under s 48 of the Civil Procedure Code of 1908, for 
the twelve yeais’ period ran only from the date 
when the decree became in all its parts ripe for exe- 
cution. The decree became for the first time 
capable of execution in 1908 in respect of the per- 
sonal remedy given to the plaintiffs in the fourth 
part ; until then, in respect of that part and that 
remedy, the decree was merely ancillary and provi- 
sional. The decree -holder could not till that point 
of time make any application for execution which 
it was in the power of the Court to grant, because 
till then there was no decree ripe for execution, so 
far as the personal remedy was concerned. Per 
Curiam : The execution and application contem- 
plated by s. 48 of the Civil Procedure Code of 1908, 
relate to a decree which is executable at that date in 
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Tespect of the application made and execution 
sought, and the “order for execution” contemplated 
Iby the provisions of the section refers to an order 
which the Court could have made and enforced in 
obedience to the terms of the decree. Narhar 
Raghunath v. Krishnaji Govind (1912). 

I. L. R 36 Bom. 368 

2. — Limitation Act 

{IX of 1908), s. 9 — Minor — Extension of time — 
Decree — Execution. A decree obtained on the 
17th February, 1898, was sought to be executed 
in 1901 by the decree-holder. As the decree- 
holder died thereafter leaving a minor son, 
further applications to execute the decree were 
filed by the minor’s guardian, all within time. 
The minor attained majority m 1910. He then 
applied for the extension of the period of twelve 
years for the execution of the decree prescribed 
by s. 48 of the Civil Procedure Code of 1908, on 
the ground of his minority between 1901-10. 
Held , that the period could not be extended under 
s 48 of the Civil Procedure Code, 1908, for once the 
limitation began to run from the date of the decree, 
the twelve years’ period must be computed from 
that date. Bhagwant Ramchandra v. Kaji 
Mahamad Abas (1912) . I. L. R. 36 Bom. 498 

3. Evasion of process 

of arrest is fraud within the meaning of section — 
Evidence Act (I of 1872), s. 35 — Admissibility of 
returns of serving officers — Proof of due diligence, 
necessity for — Whether power conferred by s. 48 
is discretionary — Fraud of one judgment-debtor, 
effect of, on execution against others. Evasion of 
process of arrest is fraud within the meaning 
of s. 48 of the Code of Civil Procedure, 1908. 
Per P hill ips, J . The fraud of one of several 
judgment-debtors keeps the decree alive against 
all the judgment-debtors. Pfer Sundara Ayyar, 
J. Returns of process-servers are admissible 
under s 35 of the Evidence Act as evidence of 
facts reported by them. Fraud at some time 
within 12 years prior to the date of application 
is sufficient under s. 48 to entitle the decree - 
holder to apply for execution and it is not 
Incumbent on the decree-holder to prove continuous 
(diligence prior to such date or that, but for 
the fraud or force complained of, he would have 
realised the fruits of the decree. It is doubtful 
whether the language of s. 48 was intended to 
-confer on Courts a discretion to grant or refuse 
execution as they might think fit. The fraud of 
one of several judgment-debtors will keep the 
(decree alive only against such judgment-debtor. 
Abdul Khadir v. Ahammad Shaiwa Ravuthar 
,(1912) . . . I. L. R. 35 Mad. 670 

4. — Execution of decree 

— Limitation — Execution prevented by fraud of 
judgment-debtor . Upon a correct interpretation of 
clause (2) of s. 48 of the Code of Civil Procedure 
.(1908) the effect of the proviso embodied in that 
*clause is that the bar to execution created by the 
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first clause of the same section is removed for a 
period of twelve years from any date on which the 
judgment -debtor has by fraud prevented the exe- 
cution of the decree. Sreenath Goho v. Yusoof 
Khan, I.L.R 7 Calc. 556 , dissented from. Moshin 
A n v. Masum Ali (1911) . I. L. R. 34 All. 20 

— * s. 60 (1) (c ) — Execution of decree — - 

Mortgage — Agriculturist's house not appurtenant to 
his holding. Held, by Richards, C. J ., and 
Tudball, J. (Banerji, J ., dmentiente), that s. 60 
of the Code of Civil Procedure will not operate 
to bar the sale of a house belonging to an agri- 
culturist m execution of a decree on mortgage 
of the same if such house is not an* appurtenance 
of the mortgagor’s holding which he is prohibited 
by law from mortgaging or tansfemng. Per 
Banerji, J ., the Legislature clearly intended that 
no Court should sell a house belonging to and 
occupied by an agriculturist, provided that the 
house is of the description mentioned m clause (c) 
of the proviso to s. 60, Code of Civil Procedure, 
and it makes no difference in the powers of the 
Court whether that house was mortgaged by the 
agricultunst for his debt or was not so mortgaged. 
The proviso forbids both attachment and sale, that 
is where an attachment must precede a sale it for- 
bids attachment, as well as sale, and where attach- 
ment is not a preliminary step, it forbids sale. 
Ram Dial v. Narpat Singh, I. L. R., 33 All. 136 , 
referred to. Bhola Nath v. Musammat Kishori 
( 1911) .... I L. R. 34 All. 25 

s. 80* — Notice of suit to Geovemment 

officer acting in bad faith, if necessary. A public 
officer sued in respect of an act done m bad faith is 
not entitled to notice under s. 80, Civil Procedure 
Code. Shahunshah Begum v. Ferguson, I. L. R 7 
Calc 499, Raghubans v. Phool Kuman, I L. R. 32 
Calc 1130 , Muhamad v Panna, I. L. R. 26 All . 220, 
relied on. Peary Mohan Das v. D. Weston (1911) 

10 C. W. 3JT. 145 

s. 92. 

See Transfer . I. L. R. 39 Calc. 148 

• Sanction of Advocate-General — Plaint 

amended — New defendant and prayers added — No 
sanction of Advocate-General to amendments. Two 
plaintiffs as relators, having previously obtained 
the sanction of the Advocate- General under s. 92 
of the Civil Procedure Code, filed a suit against 
three defendants in respect of certain charitable 
properties. When the suit was called on for hear- 
ing two of the defendants were struck off and the 
plaintiffs asked for and obtained leave to add 
another person as defendant and they amended 
the plaint and prayed for certain rehefs against the 
added defendant. No sanction of the Advocate- 
General was obtained previous to the amendment 
of the plaint and the addition of the new defendant. 
Held, that the plaintiffs were not entitled to main- 
tain the suit against the added defendant on the 
ground that no sanction of the Advocate- General 
was obtained previous to his being made a defend- 
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ant in the suit and previous to the amendment 
of the plaint. Attorney -General v Fellows , 1 J . & 
W. 254, followed. Abdul Rehman v. Cassttm 
Ebrabim (1911) . . X. X*. R. 36 Bom. IBS 

s, 94 (d) — Receiver, appointment of, in 

mortgage suit — Mortgagee's right— Court's discretion 
. — Interest and Government revenue left in arrears, if 
sufficient ground — Nomination of Receiver. Though 
the appointment of a Receiver pendente hte is a 
matter entirely within the discretion of the Court, 
it must in the exercise of that discretion be guided 
by the circumstances of each particular case ; and 
ithas been laid down as a general rule that the 
appointment of a Receiver will be made as a matter 
of course on the application of a mortgagee if the 
interest payable under th A security is in arrear. 
Where it appeared that the original mortgage debt 
sued upon had trebled and no interest whatever 
had been paid to the mortgagees, and that on the 
other hand the mortgagees had been compelled to 
advance money to pay the Government revenue on 
the mortgaged properties m order to save them 
from sale for arrears and that to recover the sums 
so advanced they had been compelled to bring 
another suit : Held, that it was a fit case for the 
appointment of a Receiver. As a general rule the 
right to propose a person for appointment as Recei- 
ver belongs to the party interested in obtaining the 
appointment and effect will be given to his nomina- 
tion. But if the Court appoints a Receiver at the 
instance of a mortgagee — the mortgagee not hav- 
ing, without the assistance of the Court, power to 
appoint a Receiver — then the Court exercises its 
discretion as to who shall be appointed Receiver 
and appoints the Receiver whom, having regard to 
the interest of both mortgagee and mortgagor, the 
Court considers the best person. The Eastern 1 
Mortgage and Agency Company, Limited v. 
Rahea Khatun (1912) . 16 0 W. N. 997 

- s. 96 — 

See Succession Certificate Act, ss 9, 

25, 26 . I. Xi. R. 36 Bom. 272 

ss. 96, 100 — Land Acquisition Act 

(I of 1894), ss. 53, 54 — Land — Compulsory acqui- 
sition — Compensation — Award by Assistant Judge 
— . Appeal to the District Judge — Second appeal — 
Practice and procedui e. Where an award is made 
by the Assistant Judge under the provisions of the 
Land Acquisition Act, 1894, and there has been 
an appeal to the District Judge, no second appeal 
can lie from the appellate decision. Nathubhai 
Earandas v. Manordas Laldas (1911). 

1. 1*. R. 36 Bom. 360 

s. 97 — Preliminary decree — Appeal — 

Status of agriculturists — The question if not appealed 
from as preliminary decree cannot be agitated 
in appeal on merits — Party * s duty to ash Court to 
draw up decree — Practice and procedure . The 
plaintiffs brought a suit to redeem mortgage 
according to the provisions of the Dekkhan Agri- 
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culturists * Relief Act, 1879. A preliminary issue 
was raised whether the plaintiffs were agriculturists 
and decided against the plaintiffs. The Court 
ordered the plaintiffs to pay the requisite court-fee 
within a week’s time, which not ha vmg been done,. 

I the suit was dismissed. In the appeal which the 
plaintiffs preferred against the final decree they 
sought to question the finding on the preliminary 
issue : Held, that the preliminary decree having, 
become extinct by reason of the final decree, 
and the plam tiffs not having exercised their right of 
presenting an appeal from that decree, it was not 
open to them m the present appeal to challenge 
finding on the preliminary issue. Held, further,, 
that though the statutory obligation lay on the 
Court to draw up a preliminary decree to entitle the 
plaintiffs to appeal, yet it was equally the duty of 
the plaintiffs to ask the Court to draw up that 
decree in order to enable them to present an appeal 
against it. Govind Ramchandra v. Vithal 
Gopal (1912) . . XL, R. 36 Bom. 636 

s. 98 (2). 

See Sale for Arrears of Revenue. 

I. L. R. 39 Calc. 353 

s. 100. 

See Second Appeal. 

I. Ii. R. 39 Calc. 241 

s. 114, O’O. Xlflll, r. 1 (v) XIiVII. 

See Review . I. I*. R. 39 Calc. 1037 
s. 115 — 

See Criminal Procedure Code, s. 476. 

I. D.R 34 All. 394 

See High Court, Jurisdiction of. 

I. Ij. R. 39 Calc. 473 

L Award — Deci ee 

framed upon award — Appeal — Application under 
revisional 'jurisdiction — Decree set aside — Grounds — 
Jurisdiction. The plaintiff, as Mutawali of a 
Muspd at Zanzibar, brought a suit agamst the 
defendant for the recovery of certain pots and pans. 
Three other persons, who alleged themselves to be 
Mutawalis, were joined as parties apparently with- 
out any amendment of the plaint. After some 
progress of the suit, the presiding Judge was asked 
by all concerned m the Jamat (community) to 
arbitrate upon all matters in difference between 
them. The Judge framed an award on the 30th 
June 1904 and the award was read out in Court 
after notice to the parties. In the year 1909 a 
pleader for the plaintiff applied to have a decree 
framed in the terms of the award and the Judge ac- 
cordingly passed a decree on the 7th April 1909. 
One of the defendants having appealed against the 
decree which was not appealable, the appeal was 
allowed to be converted into an application under 
the revisional jurisdiction s. 115 of the Civil Pro- 
cedure Code (Act V of 1908) and the decree was 
set aside as being passed by the Judge without any 
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sort of jurisdiction whatever. The grounds being . 
(i) There was no written reference to arbitration as 
required by law. (u) The reference was made by a 
great number of persons who were not parties to the 
suit, (in) The matters m difference submitted to 
arbitration were matters not m suit at all. (iv) 
The result of the said irregular proceedings was to 
expand the claim for the possession of a few cook- 
ing utensils into a suit for framing a scheme for 
the administration of a large religious endowment 
and no suit of the kind could have been properly 
launched without the previous sanction of the 
Advocate-General or such officer as is clothed 
with his functions, (v) The award was made on 
the 30th June 1904 and the application to have it 
filed was not made till 1909. The application 
was, therefore, manifestly time-barred, (vi) The 
plaintiff died early in the year 1905 and no 
apph cation was ever made to brmg his heirs 
or legal representatives on record. The suit 
had therefore abated by July of that year. 
Merali Visram v. Sheriff Dewji (1911) 

I. L. R. 36 Bom. 105 
2. Revision — Inter- 

locutory order — Scope of section. Held by Karamat 
Husain, J . — that an application under s. 115 of the 
Code of Civil Procedure cannot be entertained in 
the case of those interlocutory orders against which, 
though no immediate appeal lies, a remedy is sup- 
plied by s. 105, which provides that they may be 
made a ground of objection m appeal against the 
final decree Moti Lai KaJiibhai v Nana , I. L. R 
18 Bom. 35 , followed. Inasmuch as an order 
under 0- IX, r. 13, setting aside an ex parte decree 
can be attacked m appeal from the final decree, 
no application will he for revision cf such an 
order. Qopal CTieiti v Subbier , I. L. R 26 Mad 
604 , followed. Hand Ram v Bhopal Singh (1912) 
I. L. R. 34 All. 592 

s. 141, O. XXXIX, r. 10, O. XL, 

r. 1 — 

See Guardians and Wards Act, s 12, 

CL. (3) (b) . I. L. R. 36 Bom. 20 

s. 145. 

See Forfeiture 

I. L. R. 39 Calc. 1048 

s. 148, O XXXIV, r. 8— Mortgage 

— Redemption — Mortgage money not paid within 
time limited by decree — Power of Court to extend 
time S. 148 of the Code of Civil Procedure 
applies to cases in which the time fixed by the 
Code of Civil Procedure for the doing of some 
act is extended and net to the extending of 
the time fixed by a mortgage decree for the 
payment of a prior mortgage. The plaintiff, in 
a suit for redemption of a mortgage, obtained 
a decree which provided in the event of non-pay- 
ment, not that he should be debarred from all right 
to redeem the mortgaged property, but that [ 
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his suit should be dismissed Owing to a bond 
fide mistake, the plaintiff paid into Court within the 
time limited less than the sum actually due Held, 
that the Court had pover under O. XXXI V, 
r. 8, of the Code of Civil Procedure to extend the 
time limited for payment of the full decretal 
amount. Het Singh v Tie a Ram (1912) 

I. L. R. 34 All. 388 

O. VII, r. 10 —Plaint returned for 

presentation to proper Court — Court to which suck 
plaint is represented , bound to give credit for the fee 
levied by the Court to which the plaint was first pre- 
sented Where a Court after receiving a plaint and 
cancelling the stamp affixed thereto returns the 
plaint for presentation to the propei Court under 
O VII, r. 10, of the Civil Procedure Code of 1908. 
The latter Court to which the plaint is represented 
is bound to give credit to the fee already levied by 
the former Court. This is the existing practice m 
this Presidency and there is nothing m the new 
Code of the Civil Procedure m the Presidency 
Small Cause Courts Act or in the City Civil Courts 
Act to indicate that the Legislature intended to in- 
terfere with such practice Prabhalcaibhat v- 
Vishwambhar Pandit ,7 L. R 8 Bom 313 , fol- 
lowed. Visweswara Sarma v Nair (1912) 

I. L. R. 35 Mad. 567 

O. IX, r. 8 — Plaintiff offering no 

evidence , if defendant may prove case m untien- 
statement — Civil Procedure Code [Ad V of 1908), 
O. IX, r. 8. When the plaintiff offers no 
evidence the Court can only dismiss the suit 
tor want of prosecution In such a case if the 
defendant offers evidence in support of his case, 
the Code of Civil Procedure does not provide 
for such evidence being received. When, how- 
ever, the plaintiff has adduced evidence, then not- 
withstanding that at the close of the plaintiff’s 
case, the Judge has formed an opinion m the 
defendant’s favour, the defendant can insist 
on calling evidence to piove the case made in big 
written statement. Ex paife Jacobson , In re 
Pincoffs, 22 Ch. D 312, referred to Kesri Chand 
Kothari v. National Jute Mills Co , Ld. 
(1912) . . . . 16 O. W. NT. 968 

O. IX, rr. 8 and 9, s. 151 — Dismis- 
sal of suit for default— Restoration— Sufficient cause 
—Court's inherent power to restore O. IX, r. 9, 
of the Code of Civil Procedure, 1908, makes it 
compulsory on a Court to set aside a dismissal 
under r. 8 where the plaintiff satisfies the Court 
that there was sufficient cause for non-appearance. 
It, however, cannot take away the Court’s power 
to restore the case for any other valid reasons. 
Lalta Prasad v. Ram Karan (1912) 

I. L. R. 34 All. 428 

O XI, r 13 — Affidavit of documents 

Inspection — Discovery When an affidavit of 

documents has been filed by one party under 
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O. XX, r 13 of the Code, the other party is not 
necessarily precluded from subsequently applying 
under r 18, paragraph 2 of the same Order for 
further inspection and discovery Basanta Coomar 
Goswami v. Kttmttdint Dassi (191 1) 1 

18 C. W. 3ST. 81 

O. XIV, r. 6. 

See Administrator pendente lite. 

I L. R. 39 Calc. 587 

The Court cannot, 

where there is no agreement as is indicated m 
0. XIV, r. 6, of the Civil Procedure Code, go 
outside the allegations m the plaint m order to 
decide an issue as to whether the plaint discloses 
a cause of action. Kshitish Chandra Acharya 
Chottdhuri v. Osmond Beebee (1912) 

16 C. W. M*. 516 

O. XVII, r. 3 ; O. IX, r. 4— Ad- 
journed hearing — Suit dismissed on merits — Remedy 
of plaintiff — Procedure At an adjourned hearing 
of a suit in the Court of a Munsif the plaintiffs 
were not present and their pleader intimated 
to the Court that he had no instructions to 
go on with the case This suit was thereupon 
dismissed under O. XVII, r 3, of the Code of 
Civil Procedure, 1908, on the ground that the 
claim was not proved. The plaintiffs then made 
an application for restoration under 0- IX, 

r. 4. The Munsif dismissed the application and 
his order was affirmed by the District Judge 
Held, on application m revision by the plaintiffs, 
that no revision lay The suit having been dis- 
missed under 0- XVII, r. 3, of the Code on the 
merits, the plaintiffs ’ remedy was by way of appeal 
against the Munsif ’s decree Lalta Piasad v. 
Nand Kishore, I . L R 22 AIL 66, followed. Gaura 
Bibi v. Ghasita (1911) . I. L. B. 34 All 123 

OCX XX, r. 12 (2) ; XXI, r. 102 

and XXII, r. 10 ; and s. 2 ( 11 ), 

See Mesne Profits. 

I. L B. 39 Calc. 220 

O. XXI, r. 2. 

— — Payment not certified 

?/ may be ialcen to extend limitation Under 0. 
XXI, r. 2 of the Civil Procedure Code, an 
adjustment or payment of a decree which is 
not duly certified cannot be recognised by the 
Court for any purpose whatever, e g. , for 
extending the time of limitation. Kutbullah 
Sarkar v. Dtjroa Charan Rudr\ (1912). 

16 C. W. XX. 396 

, ~T — - Assignment of 

decree for benefit of judgment-debtor — Execution by 
assignee — Civil Procedure Code (Act XIV of 1882), 

s. 258. A held a decree against C. It was ar- 
ranged between 0 and B that B should advance the 
decree amount to G as a loan and that an assign- 
ment of the decree should be obtained m the name 
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of B for the benefit of C. The decree was accord- 
ingly assigned to B who applied for execution. 
C set up the above arrangement as a bar to exe- 
cution. B contended that such arrangement 
amounted to an adjustment of the decree and 
not being certified to the Court it could not be 
given effect to under 0. XXI, r. 2, of the Civil 
Procedure Code. Held (their Lordships differing), 
per Abdur Rahim, J That the arrangement 
amounted to an adjustment of the decree and not 
being certified, could not be pleaded as a bar to 
execution. The prohibition contained m 0. XXI, 
r 2, is not confined to cases where the parties to 
the transaction adjusting the decree stood at the 
date of such transaction in the relation of judgment- 
creditor and judgment-debtor Per Sundara 
Ayyar, J. That 0 XXI, r 2, does not make un- 
certified adjustments invalid but merely forbids 
effects being given to such adjustments when they 
are set up as a defence to the execution of a decree 
by one entitled to do so. The section will not 
disentitle the judgment -debtor to prove facts which 
will show that the applicant is not the real trans- 
feree, even if the facts he relies on show that the 
decree has been adjusted. The prohibition regard- 
ing uncertified adjustments will not apply where 
the adjustment is made with a third party 
Ponnusami Nadar v Letchmanan Chettiar 
(1912) .... I. L. R. 35 Mad. 659 

3 Fraudulent decree 

obtained jointly by two brothers — Admission in par- 
tition suit between brothers by one that decree fraudu- 
lent and that debtor released upon payment of portion 
— Entry of satisfaction by the other of his share only 
of decree as discharged by payment — Application to 
execute for the balance — Executing Court if may act 
on the admission . Si, and S2, two brothers, ob- 
tained a decree against B. Subsequently in a 
partition suit instituted by S2 against Si, S2 having 
complained that $1 had not entered in the assets of 
the family property the decree against B, Si filed a 
written statement in which he admitted that the 
decree had been obtained by fraud on account of 
enmity between the brothers and B and that B had 
been released of his liability under it upon payment 
of Rs. 200 only out of the decretal amount The 
payment, however, was certified m execution as 
made in part satisfaction only of the decree. Sub- 
sequently Si died and S2 filed a certificate in exe- 
cution admitting receipt of another Rs. 200 from 
B and the full satisfaction of his half share of the 
decree and then applied on behalf of the minor 
sons of SI for execution of the alleged unsatisfied 
balance of the decree : Held, that the case really 
did not fall under the provisions of r. 2, 0. XXI, 
Civil Procedure Code, as it was not a question of 
payment or adjustment of the decree, and the exe- 
cuting Court was justified in placing reliance on an 
admission solemnly made by the decree-holder 
himself prior to the application for execution in a 
suit in which the genuineness of the decree was in 
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issue, and m dismissing the execution petition on 
its basis. Babar Ali Bosar v. Shisie Ktjmar 
Bastt (1912) . . 16 C. W. 35T. 951 

O. XXI, r. 2, els. (1), (3) — Adjust- 
ment of decree , not certified through alleged fraud of 
decree-holder — Remedy of judgment-debtor — Exe- 
cution Court, if may recognise adjustment Tt is 
not open to the Court of execution to enquire into 
the fact of a payment or adjustment of a decree 
which ha, not been certified or recorded as provid- 
ed in cl (2) of r. 2, of 0. XXI, Civil Procedure 
Code, even when the conduct of the decree-holder 
is alleged to have been fraudulent Gadadhar 
Panda v Shyam Churn Naih , 12 C. W. N. 485 , 
Ramayyar v Ramayyar, I. L R. 21 Mad. 356 , 
Trimbak Ram Krishna Ranade v. [ Iian Laxman 
Ranade , I. L R 34 Bom 575 ; 12 Bom L R 686 , 
referred to. Semble It- is open to the judgment- 
debtor to institute a suit for damages for fraud 
[Promanand Khasnabith v. Khepoo Paramanih , I. 
L R 10 Calc 354, referred to] and the decree-holder 
also renders himself liable to proceeding under the 
criminal law Madhub v. Novodeep, J, L. R 16 
Calc. 126, R v Bapuji, I. L. R. 10 Bom. 288, R. v. 
Muthuraman, I. L R. 4 Mad. 325, R v Plllala, 
I L R 9 Mad. 101, referred tc. Where the judg- 
ment-debtor having appealed agamst the decree 
sought to be executed withdrew the appeal upon an 
adjustment come to with the decree -holder, and the 
fact of such adjustment was stated before the Ap- 
pellate Court and was recorded m its order * Held, 
that an application by the judgment-debtor to the 
Court in which execution was subsequently applied 
for by the decree-holder praying for an investiga- 
tion as to the facts of the adjustment was m sub- 
stance one m continuation of the application 
before the Appellate Court and the two applications 
together constituted a sufficient compliance with 
the pro\isions of 0 XXI, r. 2, cl. (1), and the fact 
of the payment should have been enquired into by 
the Court. Biroo Gorain v. Jaimurat Koer 
(1911) .... 16C.W. N. 923 

O. XXI, r. 5 (2)— 

See Civil Procedure Code, 1882, ss. 263, 
264, 318, 319 I. L. R. 36 Bom. 373 

O. XXI, r. 16 — Decree — Assignment 

— Application for execution — Attachment before 
hearing judgment-debtor's objections — Notice to 
assignor and judgment-debtor — Attachment proceed- 
ings not merely irregular hut illegal The trans- 
feree of a decree having preferred a darhhast for 
execution, the judgment-debtor’s property was 
attached in his shop by seizure before hearing 
his objections. The next day an order was 
made on the application of the judgment-debtor 
that the property should not he removed until 
his objections had been heard. Subsequently the 
Court heard the judgment-debtor’s objections 
and held that the transferee was entitled to 
execution of the decree against the judgment- 
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debtor, the omission to hear the judgment* 
debtor’s objections was a mere irregularity and 
proceedings m attachment should not be set aside. 
Held, reversing the order and dismissing the 
darhhast, that Legislature having provided that the 
decree should not be executed until the objections 
had been heard, the proceedings were unlawful and 
not merely irregular as the objections of the 
judgment-dehtoi had not been heard Kassum 
Goolam v Dayabhai Amarsi (1911) 

I. L. R. 36 Bom. 58 

O XXI, r. 23 — Remand — Finding 

that burden of proof has been wrongly laid, without 
finding that the decision of the first Com t is wromg It 
is not a good ground for passing an order of remand 
under 0 XLI, r 23, of the Code of Civil Proce- 
dure, to say that the preliminary issue has been 
decided by the Court of first instance on a wrong 
view of the burden of proof, unless the Appellate 
Court also finds that that decision is wrong. 
Habib-ullah Khan v. Lalta Prasad (1912) 

I. L. R. 34 All. 612 

O. XXI, r. 35 — Suit for recovery of 

joint possession — Form of decree — Practice. Held , 
that a plaintiff who is entitled to possession 
jointly with other persons can be granted a 
decree for joint possession, whether the plaintiff 
was originally m joint possession and v as subse- 
quently dispossessed, or whether he had never 
been m possession Phani Singh v Nawab Singh , 
I L. R. 28 AIL 161, dissented from BhaironRai 
v. Saran Rai, I. L , R 26 All. 588 , Rahman 
Chaudhn v. Salamat Chaudhn, All . Weekly Notes , 
1901, p 48, Watson & Co v Ram Chand Dutt, 
I. L R. 18 Calc. 10, and Bhola Nath v. Bushin, 
All. Weekly Notes, 1894, p 127, referred to. Jagar- 
nath Ojha v. Ram Phal (1911) 

I. L. R. 34 All. 150 

O. XXI, r. 46. 

See Prohibitory Order 

I. L. R 39 Cal e 104 

O. XXI, rr. 46, 52 —Annuity, 

instalments not accrued due if attachable — Right 
to annuity ij may be attached — 11 Debt," meaning 
of. A executed a conveyance of all his properties 
m favour of his son for the payment of his debts, 
it being provided therein that the purchaser 
would pay the vendor a monthly sum of 
Rs 4,000, the first payment to be made on 
the 1st October 1905 and the payment for every 
succeeding month on the first day of the 
month following between the hours of 1am. 
and 6am, the deed further providing that the 
vendor would not by moitgage or otherwise sell or 
charge or alienate the allowance payable to him ; 
that on no account and m no circumstances was it 
to become payable to any person other than the 
vendor or his duly constituted attorney. The 
allowance was further declared to he a first charge 
upon a specified share of the estate so far as the 

D 2 
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CIVIL PROCEDURE CODE (ACT V OF ( 

1008) — contd. 

O. XXI, rr. 40, 52 —concld 

subsisting mortgages executed by the vendor would ' 
allow : Held , that the allowance payable as an- 
nuity could not be legarded as a debt or even as a j 
portion of the consideration for the conveyance 
payment of which was deferied, and no instalment 
of such allowance could be attached under r 46 of 
0 XXI of the Civil Procedure Code until it should 
have actually fallen due A sum payable upon a 
contingency is not a debt and does not become one 
until the contingency has happened Whether a 
claim is a debt or not is m no respect determined by 
a reference to the time of payment. Held, furthei, 
that the allow ance could not also be attached under 
r 52 of 0. XXI of the Code, as that rule does not 
allow of an anticipatory attachment of money 
expected to reach the hands of a public officer and 
is restricted only to money actually m his hand 
Queer e ; Whether notwithstanding the restrictions 
upon alienation embodied m the conveyance the 
right to receive the annuity is attachable m execu- 
tion. Padmanand Singh v Ramaprosad Malvi 
(1911) .... 10 C. W. 3S\ 14 

O. XXI, r. 57— 

1. Execution of decree 

— Attachment — Application for execution dismissed 
hut subsequently restored on review By a mistake 
of the Court an application for execution against 
property which was under attachment was dis- 
missed, but the decree-holder obtained a review of 
that order and the executing Court was directed to 
proceed Thexe was no order removing the at- 
tachment. Held, on application by the decree, 
holder to sell the attached property, that the at- 
tachment still subsisted and was valid as against a 
sale made by the judgment -debtor previous to the 
review. Aziz Bakhsh v Kaniz Fatima Bibi (1912) 

I. L. R. 34 All. 490 

2. — Attachment befoie 

judgment — Application for execution dismissed — 
Attachment if ceases — Second application for execu- 
tion — Attachment if must he asked for An order for 
attachment before judgment obtained at the in- 
stance of the decree-holder subsists after the decree 
for the purpose not merely of the original applica- 
tion for execution but for purposes of subsequent 
applications for execution as well. Where in 
such a case the original application for execution 
was dismissed : Held, that the decree-holder might 
apply for sale of the properties without taking out 
fresh attachment. The attachment referred to m 
the concluding portion of 0. XXI, r. 57, is an attach- 
ment made under the provisions of 0. XXI and 
not an attachment under the provisions of 0. 
XXXVIII. Ganesh Chandra Adak v. Banwari 
Lal Rat (1912) . . 10 C. W. FT. 1097 

— — — O. XXI, rr. 58, 59, 60-CW 

petition if may he determined after property attached 
is sold— Revision , The Court acted m excess of 
its authority and m violation of the express provi- 
sions of the Statute in allowing a claim petition 


CIVIL PROCEDURE CODE (ACT V OF 
1908) —contd, 

O. XXI, rr. 58, 59, 60 — concld. 

preferred under 0 XXI, r 58, after the property 
attached was sold, and the order allowing the claim 
was liable to be set aside on revision. Gopad 
Chandra Mukerjee v Notobar Kendh (1912) 

10 C. W. 1029 

... O. XXI, rr 58, 01 — Claimant in 

possession under a collusue sale if tn possession as 
trustee for judgment-debtor A judgment-debtor with 
the object of defrauding bis creditor executed 
a collusive sale of his property in favour of a third 
pei son who w'as put m possession and preferred a 
claim to the property under r 58 of 0. XXI of the 
Civil Procedure Code, when the same was attached 
by the creditor m execution of his decree : Held, 
that the claim should be rejected on the ground 
that the property was in possession of the claimant 
intrust for the judgment-debtor within the meaning 
of r 61 of 0 XXI of the Civil Procedure Code. It 
was not necessary, m order to defeat the claim, to 
show' that the trust w'as one capable of enforcement 
by law. W C. McIntosh v. Bidhh Bhttsan Sen 
(1912) .... 10 C. W. N. 959 

O. XXI, r. S9— Execution of decree 

— Property sold by judgment-debtor to a third 
person after execution sale — Judgment-debtor not 
competent to apply to have auction sale set aside. 
Whero a judgment-debtor, after the sale m execu- 
tion of his immoveable property, sold such proper- 
ty to a third party, it w f as held that tho judgment - 
debtor w'as not competent thereafter to apply unde r 
0, XXI, r. 89 of the Code of Civil Procedure,^ 
1908, to have the execution sale set aside. TCebi 
Prasad Pandit v. Muhammad Unis Ardbh 74 
Oudh Cases 33, approved. Ishar Das v Asap Am 
Khan (1911) . . . I. L. R. 34 All. 180 

O XXI, r. 90. — Sale, application ta 

set aside — Irregularity and consequent inadequacy 
of price established — Real value of the property 
found not to exceed decree which could not be further 
executed owing to limitation — Substantial injury 
whether made out — Debtor's right . Where it was 
found that there had been irregularities m conduct- 
ing and publishing a sale of immoveable property 
m execution of a decree and that the property was 
sold at an inadequate price m consequence, the 
mere fact that the real value of the property sold 
did not exceed the amount of the decree, and that 
the unsatisfied balance of the decree could not be 
realised from the judgment -debtors by reason of 
limitation, ivould not bring the case within the 
proviso to 0 XXI, r. 90 A debtor is entitled to 
have those steps taken for which provision is made 
by the Code for the purpose of ensuring that his 
property will realise an adoquate price and so enable 
him to pay off his debt in money or money’s worth 
Santo Prosad Singh v. Shew Narain (1912) 

10 C. W. H. 1022 

O. XXI, r 99 — Civil Procedure Code 

( Act V of 1908), 0. XXI, rr. 58, 63, 99— Claim, dis- 
missed for non-pi osecution — Obstruction by claimant 
to taking of possession by purchaser — Court if bound 
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CIVIL PROCEDURE CODE (ACT V OF 
1908) * — contd 

O. XXI, r. 99 — concld . 

— To investigate into bcna fides of claim. Wheie a 
claim preferred under 0 XXI, r. 58, to immoveable 
property attached in execution of a money decree 
was dismissed for non -prosecution, and the pro- 
perty was sold, but the purchaser on proceeding to 
take possession vas obstructed by the claimant 
Held, that the only remedy of the claimant after 
his claim was dismissed under 0 XXI, r 63, though 
for default, was by a fresh suit and he could not 
ask the Court to hold an investigation of the claim 
under 0 XXI, r. 99 Jugal Iaishore Marwari 
v Amblka Devi (1912) . 16 C. *W. N . 882 

O. XXII, r. 57 — Restonng a dismissed 

application foi execution, effect of — Attachment of 
property terminated by dismissal of application for 
default — Sale aftei dismissal of application , pur- 
chaser if affected by restoration order A property 
was attached m execution of a decree. Subse- 
quently the application for execution was dismissed 
for default ; after the dismissal tho judgment-debtor 
sold the property. The proceeding m execution 
was subsequently restored under 0 XXII, i 60, 
and sale-proclamation re-issued. On an objection 
by the purchaser to the sale : Held , that the at- 
tachment having undei 0. XXII, r 57, come to an 
end the revival of the execution proceedings did not 
operate as a levival of the attachment so as to 
prejudice the rights of strangers who have in the 
interval acquired an interest m the property 
Zamuldbdin v. Mahomed Ashgar , L R 15 1. A 
12, Janukdhan Lalv.Gossam Lai Bahiya, I L 
R. 37 Calc 107 , s c 11 C L J. 254 ; 13 C W. 
N 710 , Chetiattil v Kumhi, I L. R 29 Mad. 175 ; 
Sasirama Kuman v. Meherban Khan, 13 C L J. 
240. Patringa Koer v. Madhava Nand Bam 
(1911) . • • . 16 C. W. NT. 332 

O. XXIII, r. I (2)— Withdrawal of 

suit when to be allowed. Courts m India have 
no general power of dismissing a suit with 
liberty to the plaintiff to bring a fresh suit on the 
same matter The only power they have m this 
respect is that given by 0. XXIII, r 1, sub-r. (2), 
Civil Procedure Code. It is not the object of that 
Rule to enable the plaintiff, after he has failed to 
conduct his suit with proper care and diligence and 
after his witnesses have failed to support his case, 
to obtain the opportunity of commencing the trial 
afresh m order to avoid the result of his previous 
misconduct of the case and so to prejudice the 
Opposite Party Hira Lal Mitra v Udoy 
Chandra Dey (1912) . . 16 C. W. X. 1027 

O. XXV, r 1 (J) — Female plaintiff, 

security for costs from — Suit to recover ornaments or 
their value if suit for payment of money. A suit by a 
lady against the adopted son of her deceased hus- 
band and others for a declaration of her title to 
certain ornaments and other moveable properties 
alleged to have been wrongfully removed from her 
custody by the defendants and for recovery of pos- 
session of the same and m the alternative for the 
value of the properties, was a suit for payment of 


CIVIL PROCEDURE CODE (ACT V OF 
1908) — contd. 

O. XXV, r 1 (5) — < concld. 

money within the meaning of 0. XXV, r 1, cl. (3), 
of the Civil Procedure Code Degumban Debi v 
Ashutosh Banerjee, 1 L R 17 Cede 610, Sonabai v 
Tnbhowandas Narotamdas Malvi, 1. L. R 32 Bom 
602, followed Anandamoi Chowdhurani v. 
Gokul Chandra Boy (1912) . 16 C. W. 3N. 763 

O. XXXIII — Suit by widow in forma 

pauperis — Death of plaintiff — Right of executor who is 
not a pauper to continue the suit in forma pauperis. 
The privilege of maintaining a pauper suit is a per- 
sonal privilege granted to people who have no means 
of carrying on or continuing litigation, and there 
seems to be no authority whatever for holding that 
the representative of a pauper is entitled to conti- 
nue the suit of his testator or testatrix, even though 
admittedly he is not a pauper, simply because has 
testator or testatrix was a pauper Manaji Rajuji 
(Rao Saheb) v Kahandoo Baloo (1911) 

I. L. R. 36 Bom. 279 

O. XXXIII, r. 7 — Shebait personally 

indigent and not possessed of idoVs properties if may 
apply foi leave to sue m forma pauperis to recover 
idoVs pi opei ty m hands of co-shebaits contesting 
suit. A shebait applied for leave to sue m foimd 
pauperis to recover certain endowed properties 
which, he alleged, some of the defendants who were 
his co-shebaits had illegally alienated m favour of 
tho other defendants Neither m his personal 
capacity nor as shebait was he possessed of sufficient 
meafls to enable him to pay the court-fees pres- 
cribed for the plaint • Held, m revision, that the 
application could not be rejected merely because 
the shebait defendants held properties of the idol 
sufficient to pay the requisite court-fees Nanda 
Lal Chatterjee v. Dwarka Nath Das (1911) 

16 C. W. NT. 93 

O. XXXIV. 

See Transfer of Property Act (IV of 
1882), ss 88, 89 . I. L. R. 34 All. 72 

O. XXXIV, r.l— 

See Hindu Law — Joint Family. 

I. L. R. 34 All. 549, 572 

O. XXXIV, r. 6- 

See Pro vinci 4 l Insolvency Act (III of 
1907), ss 16 and 31. 

I. L. R. 34 All* 106 

O. XLI, r. 10 — Security for costs of ap- 
peal — Discretion of the Court — Inability of ap- 
pellants to pay costs — Appeal by Government servant 
— Interest of the Government — Nature of secunty — 
Bond of the Secretary of State for India m Council t 
When the plaintiff-respondent applies under 0. 
XLI, r. 10 of the Code cf Civil Procedure for secu- 
rity for the costs of the appeal and of the original 
suit in view of the fact that tho defendants-appel- 
lants have no immoveable property and are in im- 
pecunious circumstances and that somebody else 
who is not a party to the suit but has an interest in 
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CIVIL PROCEDURE CODE (ACT V OF 

1908) — contd. 

— O. XLI, r. 10 — concld. 

it have been defraying the costs of the litigation* 
Held , that it was a case where the Court should 
exercise its discretion m directing security for the 
costs to be given. D. Weston v. Peary Mohan 
Das (1911) . . . 18 C. W. 3ST. 119 

~ — O. XLI, r. 11 — Appeal — Summary dis- 
missal — Judgment not necessary — Loner Appellate 
Court. In dismissing an appeal under 0. XLI, 
r. 13., of the Civil Procedure Code (Act V of 1908), 
it is not obligatory upon the lower Appellate Couit 
to write a judgment Tanaji Dagde v • Shankar 
Sakhar^m (1911) . . I. Ii, R. 30 Bom. 110 

O. XLI, r. 22 — 

1 — - C/oss-object i o n s 

against co-respondent , when may be entertained — 
Registration Act III of 1877 , s. 47—Moitgage , exe- 
cution — Collateral agi cement postponing operation 
till fulfilment of conditions — Fulfilment of conditions 
— Opeiation as from date of execution — Delivery , if 
essential. The language of 0. XLI, r 22, sub-r 
(/) of the Civil Poccdure Code, is comprehensive 
enough to admit of a cross -objection being preferred 
by one respondent against another. As a general 
ruD, the right of any respondent to urge a cross- 
objection should be limited to his urging it only 
against the appellant, and it is only by way of ex- 
ception to this genera] rule that on Q respondent 
may urge a cross -objection as against another 
respondent ; but as to this no exhaustive rule can 
be formulated and the entertainment of cross- 
objections against co-respondents cannot bo limi- 
ted to those cases only where the appeal opens up 
questions which cannot be disposed ot completely 
without matters being allowed to bo rc-opened as 
between the co-respondents The true test ought 
to be whether for the ends of justice it is necessary 
upon the appeal of one party that the matter should 
be re-opened so far only as he is concerned cr 
whether the whole case should be reviewed and 
some of the respondents allowed to urge a cross- 
objection against their co-respondents Jadtt- 
nandan Prosad Singh v. Deo Margin Singh 
( 19ll > .... 10 C. W. N. 612 

2. 7 — Procedure — Cross - 

ob factions entertainahle though appeal was not so 
—Specific Relief Act (/ of 1877), ss 39 and 42- 
Separate suits for cancellation of a document and 
for possession— Practice. A lespondent may file 
cross -objections and the Appellate Couit may act 
upon them notwithstanding that the appeal in 
which such objections are filed is not maintainable. 
Ordinarily where a plaintiff is out of possession and 
he is in a position to claim a decree for possession, 
he should not bo permitted to obtain merely a 
decree for the cancellation of an instrument accord- 
ing to which, if genuine, he has no title. Shankar 
Lal v. Sarttr Lal (1911) . I. L. R. 34 All. 140 

— — ~~ O. XLI, r. 25 — Failure by Appellate 
Court to frame material issue not raised and tried— 
Material irregularity— Pension by High Court A 


[ CIVIL PROCEDURE CODE (ACT V OF 
1908) — concld. 

O. XLI, r. 25 — concld 

suit for damages against a Steamer Company for 
loss due to short delivery was decreed by the Munsif 
who did not frame and try the issue whether notice 
under s. 10 of the Camers Act had been served on 
the Company, that issue not having been presented 
to him by the parties. The Subordinate Judge on 
appeal leversed that decree and dismissed the suit 
on the ground that service of notice under the 
said section had not been made out . Held, that 
the failuie of the Subordinate Judge to fiame ard 
try the requisite issue under r 25, 0 XLI, Civil 
Procedure Code, was m the circumstances a mateiu 1 
mcgulatity which might have led to a failuie ot 
justice. Ramjas Agarwalla v India General 
Navigation and Railway Company, Ld (1911) 

16 C. W. IN. 424 

O. XLI, r. 33 — Appeal — Procedure — 

Power of Appellate Court to interfere with poition of 
decree not challenged by either party Plaintiff sued 
defendant for lent and obtained a decree for a 
portion of his claim. Plaintiff then appealed 
against the disallowance of the balance of the 
amount claimed, but defendant submitted to the 
clociee and neither filed a cioss appeal nor took 
objections under 0- XLI, r. 22, of the Code of 
Civil Procedure, 1908. Held , that it was not com- 
petent to the Appellate Court acting under 0- 
XLI, r 33, to interfere with the decree obtained 
by plaintiff in so far as it had not been challenged 
by defendant Attorney Generals Simpson [ 190 ] ] 
2 Ch 671, rcferied to. Rangam Lal v. Jhandd 
(1911) .... I. L. R. 34 All. 32 

O. XLVII, r. 1 — Ex parte decree, if 

may be reviewed on the ground that defendant had 
sufficient cause fa net appearing— Limitation T1 e 
fact that a defendant against whom an ex parte 
decree was passed did not apply withm time under 
0. IX, r 13, Civ 1 Procedure Ccdo, foi a revival of 
the case is no bar to his applying for a review of the 
decree under 0. XLVII, r . *3 , of the Code on the 
ground that he w*as prevented by sufficient caus a 
from appearing at the hear ms Raj Naram 
PurJcait v. Ananr/a Mohan Bhandau, I, L R 26 
Calc. 598, relied on. Chet Narain Sahi v. 
Rampal Manjhi (1911) . 10 C. W. N. 643 

— — — Sch - I. O. XXV, r. 1 and O. 
XXXIII, r I— Order for secuuty for costs — 
Leave granted to continue suit as a pauper — Practice . 
An order to give security for costs obtained m a 
suit filed m the ordinary course must ccaso to 
operate as regards antecedent costs if leave is given 
to continue the suit as a pauper, provided the leave 
is granted before the time limited for giving 
security has expired. Bai Laxmi v Harjivan 
Nathu (3911) . I. L. R.J36 Bom. 415 

Sch. II, rr. 15, 10. 

See Arbitration. I. L. R. 39 Calc. 822 
CIVIL TRESPASS. 

See Penal Code, s. 441. 

10 C. W, N. 100T 
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clear receipt. 

See Carriers . I. L. R. 39 Calc. 311 

CLERICAL MISTAKE. 

See Decree, amendment oe. 

„ . _ I. L. R. 39 Calc. 265 

COAL. 

— wrongful removal of— 

See Jurisdiction. I. L. B. 39 Calc. 739 

COAL MINES. 

grant of— 

See JDigwari Tenure . 

I. L. B. 39 Calc. 696 

COGNIZANCE OF OFFENCE. 

See Magistrate . I. L. B. 39 Calc, 119 

COLLECTOB 

See Civil Procedure Code, 1882, ss 
324A, 272, 285. X. L. B 36 Bom. 519 
See Civil Procedure Code, 1882, s 
325A . I. L. B. 36 Bom. 510 

See Hereditary Offices Act, Bombay, 
s. 67 . I. L. B. 36 Bom. 420 

See Limitation Act 

I. L. B. 36 Bom. 325 
See Mamlatd ars ’ Courts Act, Bombay, 
s. 23 . I. L. B. 36 Bom. 123 

award by — 

See Land Acquisition Act. 

I. L. B. 36 Bom. 599 

powers of — 

See Land Revenue Code, Bombay, 

ss. 56, 214 . I. L. B. 36 Bom. 91 

COLLECTOBATE BEGISTEB. 

• — — - ■ Colloetorato Registers 

giving details as to the arrears of the diffeient vil- 
lages and the Government Revenue chaigeable 
thereon at the time of the settlement were admis- 
sible in evidence as public documents, although it 
might not be possible to specify with absolute 
certainty for what purpose the measurements had 
been made and the registers prepared. Lal Mohar 
Thakur v. Shew Golam Lal (1911) 

16 C. W. N. 590 

COMMISSION AGENTS. 

• liability of— 

See Adulteration. 

I. L. B. 39 Calc. 682 

COMMON GAMING HOUSE. 

See Cotton-Gambling. 

I. L. B. 39 Calc. 968 

COMMON LAW. 

See Hindu Law — Widow. 

I. L. B 36 Bom. 383 


COMMON OBJECT. 

See Riotin g . I. L. B. 39 Calc. 781 

not unlawful — 

L See Rioting . I. L. B. 39 Calc. 896 

COMPANIES ACT (VI OF 1882). 
ss. 6, 40, 41 — 

— Finality of certificate ct 

incorporation— Practice— Res judicata— C ml Pro- 
cedure Code, 1882, s. 13, expl 2. A certificate of in- 
corporation of a company under the Indian Com- 
panies Act of 1882 is conclusive as to the fact cf 
incorporation and that all previous requisites had 
been complied with. Peel's Case, L. R. 2 Ch 674, 
approved Where the invalidity of a certificate ot 
incorporation might and ought to have been made 
e ground of attack within the meaning of the Civil 
Procedure Code, 1882, s. 13, ex:pL 2, m a fornur 
suit between the same paities . Held, that it was 
res judicata under that section. Kameswar Pershad 
v Raikumart Ruttan Koer , I L. R 20 Calc. 79 , L 
R. 19 1. A 234, followed. Moos a Goolam Ariff 
v. Ebrahim Goolam Ariff (1912) 

L. B. 39 I. A. 237 ; 16 C. W N. 937 

ss. 28, 45, 61 — Indian Contract Act 

{IX ot 1872), ss. 2 ( a ), (b), 3, 16 — Company — 
Shareholder — Inducement by the agent of the 

Company to take shares — Winding up — Recovery of 
calls on shares — Agr eement that shares were not to be 
paid unless dividend was given — Agreement not 
registered — Payment of shares in cash — Condi- 
tion precedent— Condition subsequent — 44 Bogus ” 
shareholder. The question as to whether a parti- 
cular person became a member of a Company 
| is a question of fact. Where the Agent of a 
Company induces a person to sign an application 
for the shares of the Company and that person ’s 
name is accordingly entered in. the register 
of members as a shareholder, there is a complete 
contract between that person and the Company’s 
agent under ss 2 (a), (6), 3 and 10 of the Indian 
Contract Act (IX of 1872). No contiact by w'hich 
shares are to be considered as duly paid when 
they are not in fact paid up is valid unless it is 
registered and when there is no such registered 
contract the shares are payable in cash Where m 
the event of a company not making a profit the 
shares were not to be paid for at all, the shareholder 
was a “bogus” shareholder, and this is opposed 
to the whole object of the Companies’ Acts m 
England and m India. Calls made m the winding 
up being calls for something unpaid on the shares 
are not a debt due to the Company but are contri- 
butions due by a member under s. 61 of the Indian 
Companies’ Act (VI of 1882) and he is liable to pay 
them. The contribution under the section also 
applies to unpaid calls made before the winding 
up ; because although that is a debt due to the 
Company it is not the less 4 4 an amount unpaid ’ * 
on the shares with respect to which the member is 
liable. When the Manager of a Company forwards 
to an applicant notice that he is entitled to shares 
in the Company accompanied by a form of applica- 
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COMPANIES ACT (VI OF \8&2)—<oncld. 
ss. 28, 45, 81 — concld. 

tion for shares and the applicant signs the form of 
application and returns it to the Manager, the 
applicant becomes liable as a shareholder, notice 
of allotment being immaterial. Motilal Chtjnilal 
v. Thakorlal Chimanlal ( 1912 ) 

I. L. R. 36 Bom. 557 

COMPANY. 

See Companies Act, s 28 

I. Ii. R. 36 Bom. 557 

See Mortgage .1. R. R. 39 Calc. 810 

1, Company , proprie- 

tors of zemindan forming into a , if opposed to public 
policy. Whexe the proprietors of a zemmdan 
having grown too numerous formed themselves 
mto a limited liability company and the company 
was duly registered under the provisions of the 
Indian Companies Act : Held, that such a course 
was likely to be beneficial not merely to the pro- 
prietors themselves but to all who may be com- 
pelled to have dealings with them, and there was 
nothing in the constitution of the company which 
was opposed to public policy Lal Gopal Butt 
Choudhtjry v. The Khororiah Majozilla 
Remind ary Syndicate, Ltd. ( 1911 ) 

16 C W. 1ST. 297 

2. Transfer of shares 

in company — Two claimants to shares standing m 
name of thnd party — Priority of title — When it pre- 
vails. The rule laid down m Moor v North - Western - 
Bank, [189T\ 2 Ch. 599 , followed : namely, that, as 
between two persons claiming title to shares m a 
company which are registered m the name of a 
third person, priority of title prevails unless the 
claimant second in point of time can show that as 
between himself and the company before the com- 
pany received notice of the claim of the first claim- 
ant he, the socond claimant, has acquired the full 
status of a shareholder : or at any rate that all for- 
malities have been complied with and that nothing 
more than some purely ministerial act remains to 
be done by the company which, as between the , 
company and the second claimant, the company 
could not have refused to do forthwith So that, 
as between himself and the company, he may be 
said to have acquired a present absolute uncondi- 
tional right to have the transfer registered before 
the company -was informed of the existence of a 
better title Sethna, R. B. v. National Bank of 
India (1911) . . I. L. R. 36 Bom. 334 

Internal defects in 

management of a limited company — Innocent party 
not Effected thereby — Principal and agent — Fraud of 
agent in withholding information from principal — 
Principal not affected by notice to agent %n such case 
Absolute undertaking to execute a mortgage on 
specified property on the happening of a particular 
contingency — Effect of such undertaking as giving a 
charge over the property on the occurrence of the con- 
Myendy* By a mortgage of the 15th April 1905 
the defendants mortgaged to the plaintiff certain 
property to secure a loan of six lacs. Under the 
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mortgage the plaintiff had the right to appoint a 
nominee to be a director of the defendants and he 
appointed one Dani, his mun'im m Bombay, as such 
nominee In June 1907 the defendants borrowed 
three lacs on a cash credit opened with the Bank of 
India for one year from June 11th, 1907 The said 
transaction was made conditionally on the defend- 
ants giving an undertaking not to further charge 
the property previously mortgaged to the plaintiff 
and a resolution to that effect was passed at a meet- 
ing of the defendants * directors at which Dam was 
present. No letter of undertaking was m fact 
given. The loan from the Bank of India was 
renewed at the end of the year for another year. 
The Bank made some attempt to obtain a higher 
rate of interest but m the end the loan was 
I renewed at the same rate as before. In 1909 the 
defendants failed to pay the said loan to the Bank 
of India w hen due Finally, the said loan was 
renewed for thiee months on further security being 
given on June 30th, 1909 On August 5th, 1909, 
the defendants applied to the plaintiff for a further 
advance of five lacs, of which two lacs were 
required urgently on the security of the said pro- 
perty mortgaged to the plaintiff The plaintiff 
consulted Bam who approved of the transaction 
The plaintiff thereon advanced two lacs and re- 
ceived a receipt for the sum m which it was 
stated that the said two lacs formed part of a sum 
of five lacs intended to be advanced by the 
plaintiff, that the plaintiff should have time to 
consider whether he would advance the said sum 
of five lacs as a further charge and that m the 
event of the plaintiff deciding to advance such sum 
the defendants would execute a proper legal deed 
of charge to secure such sum and interest and m the 
event of the plaintiff deciding not to make such 
further advance the said sum of two lacs should bo 
repaid immediately with interest and together with 
the original loan of six lacs At the date of the 
said receipt there were only three directors of the 
defendants and not four, the minimum number 
under the Articles of Association of the defendants. 
Thereafter the plaintiff decided to make the pro- 
posed advance and signified his intention to the 
defendants A formal deed of charge was prepared 
but not executed owing to the insolvency of the 
defendants and other circumstances On August 
10th the plaintiff for the first time received notice 
of the resolution of the defendants m favour of the 
Bank of India. The plaintiff had the receipt passed 
m his favour by the defendants stamped as a charge 
on land and registered On September 17th, the 
defendants were declared insolvent and Mr. R. B. 
Sethna was appointed liquidator As such liquida- 
tor he was ordered to sell the mortgaged property 
and hold the sale-proceeds subject to the amount 
duo to the plaintiff The liquidator sold the mort- 
gaged property and paid the plaintiff’s claim on the 
mortgage of six lacs. The plaintiff sued the defend- 
ants for a declaration that he was entitled to a 
charge on the balance of the sale -proceeds for two 
lacs and interest and for payment of that sum. 
Held, that there was no properly constituted Board 
of Birectors of the defendants at the date of the 
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said receipt, but held that the resolution of the 
defendants ’ directors m favour of the Bank of 
India was exhausted after one year and was not 
renewed on the renewal of the loan by the Bank of 
India Held , further, that Bam had withheld 
information from the plaintiff as to the said resolu- 
tion in favour of the Bank of India fraudulently 
and that the plaintiff could not be imputed to 
have received notice of the resolution, that in any 
case the defendants would not be allowed to take 
advantage of their breach of resolution, and that 
the plaintiff’s rights were in no way prejudiced 
by irregularities m the internal management of 
the defendants, such as the absence of a Board at 
the date of the receipt m favour of the plaint- 
iff, of which the plaintiff had no notice 
Held , further, that the receipt given by the defend- 
ants to the plaintiff amounted to an unconditional 
undertaking to execute a deed of further charge m 
favour of the plaintiff on the happening of a 
future event, namely, on the plaintiff tendering the 
sum of three lacs, the balance of the proposed loan 
of five lacs, on the property specified therein, for 
the whole amount of five lacs, of which the two 
lacs already advanced wis a part, and that tho 
snd receipt consequently gave the plaintiff a valid 
charge over the defendants’ property for the two 
lacs advanced and interest. Shivlal Motilal 
v. The Tricumdas Mills Company, Ld. (1912) 

I. L. It. 36 Bom. 564 

COMPENSATION. 

See Bombay Improvement Act, 1898. 

I. Ii. R. 36 Bom. 203 

See Civil Procedure Code, 1908, ss. 96, 

100 . . I.L E.36 Bom. 360 

See District Municipal Act (Bombay) , 

s 160 . I. L. B. 36 Bom. 47 

See Land Acquisition . 

I. L. B. 39 Calc. 33 

See Land Acquisition Act. 

I Xi. B. 36 Bom 599 

See Railways Act (IX of 1890),ss 75, 80 

I. L. B. 34 All. 422 

See Shebait . I. L. B. 39 Calc. 33 

apportionment of — 

See Bombay Improvement Act, 1898 

I. L. B 36 Bom. 203 

for breach of contract — 

See Contract . I. B. R 34 All. 429 

for vexatious accusations — 

See Criminal Procedure Code, s 250 

I. B. B, 34 All. 354 

— Appellate Court, powe r 

of — Criminal Procedure Code (F of 1898), s. 250 — 
Consequential or incidental order . An Appellate 
Court has no power to order compensation under 


COMPENSATION — concld, 

s 250 of the Criminal Procedure Code Mehi 
Singh v. Mangal Khandu (1911) 

I. B. B. 39 Calc. 157 

COMPLAINT. 

See Magistrate . 

I. L. B. 39 Calc. 119 

COMPROMISE. 

See Civil Procedure Code, 1882, ss. 13, 
462. . I. L. B 36 Bom. 53 

See Evidence Act (I of 1872). s 44 

I. L. B. 34 All. 143 

See Hindu Law — Inheritance. 

I. L. R. 34 All. 65 

COMPROMISE DECREE. 

See Res judicata. 

I. B. B. 35 Mad. 75 

CONCILIATION. 

See Dekkhan Agriculturists ’ Relief 
Act, ss. 39, 48 I. L B. 36 Bom. 183 

CONDONATION. 

See Divorce . I. L. B. 39 Calc, 395 

CONDUCT. 

causing injury to health — 

See Divorce . I. L. B. 39 Calc. 395 

CONPESSION, 

1,. * V ei ification . Where 

a confession -was venfied by a Magistrate, the 
proper course foi the prosecution was to exa- 
mine the Magistrate himself and not the otter veri- 
fication witnesses v hose evidence vould be mfeiior 
to his Kader Sundar v Emperor (1911). 

16 C. W. N. 69 

2. Retracted- confes - 

sion made after lonq 'police custody, admissions in, 
not retracted, if admissible. N v.ho vas charged 
with an offence under the Aims Act made a confes- 
sion m the course of vhich he stated be was a 
member of a Samitj, but subsequently retiacted 
the confession by a statement m v hich he repeated 
that he was a member of the Samity Held, 
that the statement that he v,as a member of the 
Samity was good evidence against himself, even 
though the original confession might have been 
made after long police custody. Amir Khan v. 
King -Emperor, 7 C. W. N. 457, Banndia Kumar 
Ghose v Emperor, 14 C. W N. 1114 , I L R. 37 
Calc. 467, Kinq-Empeioi v Annya, 3 Bom L. R 
438, and Emperor v Abani, 15 C. W N 25, 
referred to Pulin Behari Das v. King -Emperor 
(1911) . . . 16C.W. N. 1105 

CONSENT DECREE. 

See Civil Procedure Code, 1882, ss 13, 

462 . . I. B B. 36 Bom. 53 

See Procedure I. L. B. 36 Bom. 77 
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_ _ — Res ‘judicata — Consent 

decree between predecessors-in-title of 'parties m suit 
— Civil Procedure Code ( Act V of 1908), s. 11, A 
consent decree has to all intents and purposes the 
same effect as res judicata as a decree passed per 
invitum and this notwithstanding the woras in s. 11 
of the Civil Procedure Code 4 4 has been heard and 
finally decided. ” In re South American and Mexi- 
can Company , [1895] 1 Ch, 37, followed. A con- 
sent decree come to between the predecessors-m- 
mterest of the present parties touching matters 
now' substantially and dnectly m issue between 
them is res judicata Bhaishanker Nanabhai v. 
Morarji Keshavti & Co. (1911) 

I. Ij. B. 36 Bom. 283 

CONSENT OP GOVERNMENT. 

See Magistrate. I. Xi. B. 39 Cale. 119 

CONSEQUENTIAL OB INCIDENTAL 
ORDER. 

See Compensation 

L L. B. 39 Calc. 157 

CONSEQUENTIAL BELIEF. 

prayer for — 

See Court-fee. 

I. L. B. 39 Calc. 704 

CONSIDERATION. 

effect of non-payment of— 

See Contract Act (IX of 1872), s. 39. 

I. L. B. 34 All. 273 

CONSPIRACY. 

See Penal Code, ss. 34, 109, 467. 

$ I. L. R. 36 Bom. 524; 

See Penil Code, s. 121 A. 

Suit for damages for — 

Conspiracy provision relating to, m the Indian Penal 
Code, if excludes civil action foi other conspiracies — 
Common unlawful object — Arrest of father by Magis- 
trate and Police officers to induce son to confess to a 
crime — Motive , difference in, amongst persons so 
conspiring not material — Special damages, to what 
extent to be proved, m suit for damages for conspiracy 
— Malicious piosecuiion by joint tortfeasors and 
conspiracy, different causes of action for — Limitation 
— Limitation Ad (XV of 1877), Sch. 11, Arts . 23, 36, 
120 — Standard of proof for actionable conspiracy, if 
same as for criminal offence — Assessment of dama- 
ges. The law does not permit of a man being arrest- 
ed in order to put pressure on his son to confess 
even if the person causing the arrest believed that 
by so doing he will get evidence that will lead to the 
conviction of persons engaged m a huge conspiracy. 
Where three peisons w'ere found to have acted in 
concert in having a man arrested with that object, 
the fact that tw r o of them did not believe the story 
upon which the charge against the son was based 
to be true whilst the third believed m its truth was 
no ground for the exemption of the latter from I 


CONSPIRACY — concld. 

liability for damages resulting to the father from the 
conspiracy, for the motive of one conspirator may 
be different from that of the others. The stand- 
ard of proof of a conspiracy in a suit for damages 
resulting therefrom is not m India the same as if the 
defendants were being tried on a criminal charge. 
In the Goods of Gopessur Dvtt (unreported) relied on. 
A suit for damages resulting from a conspiracy 
w hich w ould be indictable at Common Law lies in 
British Indian Courts according to the principles 
of justice, equity and good conscience and the 
Indian Penal Code by providing for only one form 
of criminal conspiracy, nc , to "wage war against 
the King, cannot be considered to have taken 
aw r ay this civil lcmedy either expressly or by 
necessary implication. Quinn v. Leathern, [1901] 
A. C. 495 , followed A suit brought on a con- 
spiracy must be kept strictly to the cause of action 
that has been set out m the plaint If a con- 
spiracy is, as in this case, indictable at Common 
I Law% it gaves rise to civil liability if damage has 
been occasioned by it to the plaintiff The present 
suit being based on two causes of action, viz , (i) 
to recover the damage occasioned to the plaintiff 
as the result of an actionable conspiracy ; and, (ii), 
to recover damages for malicious prosecution 
against the defendants as joint tortfeasors : Held, 
that the suit, though instituted beyond the period 
of limitation provided for suits for compensation 
for malicious prosecution, was, m regard to the 
first mentioned cause of action, not barred by 
limitation, as it was brought within the period 
provided by Art. 36 or Art. 120 of the Limitation 
Act, the former article being applicable to the 
.matter, and if it did not apply the latter being ap- 
plicable. Damage to a substantial amount should 
be proved by the plaintiff in order to establish a 
cause of action for conspiracy, though if substantial 
damage is proved the damages awardc d need not be 
limited to the precne amount proved. Held, that 
the plaintiff should recover the amount he had to 
spend owung to his arrest, such damage not being 
too remote. Peary Mohan Das v . D. Weston 
(1911) .... 16C.W.N. 145 

CONSTRUCTION. 

See Dekkhan Agriculturists’ Belief 
Act, s 2, expl (b) 

I. L. B. 36 Bom. 151 

See District Municipal Act (Bombay), 

s 160 . . I. L. B. 36 Bom. 47 

CONSTRUCTION OP DOCUMENT. 

See Civil Procedure Code, 1882, ss 
584, 585 . . I. L. B. 34 All. 579 

I See Hindu law — Will. 

I. L. B. 34 All. 405 

See Landlord and Tenant. 

I. L. B. 34 All. 545 

See Letters patent, s. 10. 

I. L. B. 34 All. 13 
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contd . 

See Mahomedan Law — Gut. 

I. Ii. R. 34 All. 478 

See Mortgage . I. D. R. 34 All. 446 

I* _ Bond , construction 

of-^-Rate of interest — Stipulation to pay interest at 
Re. 1-9 per month and compound inteiest with six 
monthly rests — “ Per cent ” if to be read into the 
stipulation. Where the executants of a bond v hich 
secured an advance of Rs. 2,000 stipulated therein 
4 4 we shall pay interest on this sum at the rate of 
Re 1-9 per month 5 ’ and “ we shall pay the in- 
terest every six months from this date. If we fail 
to do so interest and compound interest shall at the 
end of every six months be added to the principal 
and we shall go on paying interest therein at the 
aforesaid rate until the time of repayment 
Held, that, upon a true construction of this bond, 
the stipulation was that interest should be paid at 
the rate of Re. 1-9 per cent per month. Indro 
Deb Das v. Azizttr Rahaman Sarkar (1912) 

16 C. W. N. 957 

2. .. - Contract ■ — Broker's 

commission — Authority “ to raise loans ” on 
security of immoveable property — Broker , if entitled 
to commission on finding capitalist , when latter 
insists on a margin of security not proposed or 
agreed to by borrower — Construction of contract — 
Broker if must find funds or only capitalist — Eng- 
lish rules of construction , artificial if to be applied 
here — Time, when essence of contract — Quantum 
meruit, for services if may be claimed when no case 
established under contract as expressed. The de- 
fendants being urgently in need of money to save 
their property from sale executed the following 
letter of authority m favour of the plaintiffs. 
44 We authonso you to raise a loan of 11 lakhs (or 
less, if so required) to clear all our present debts 
on mortgage of our entire estate at an interest of 
7 per cent, per annum within the period of one 
month We agree to pay you a commission of 5 
per cent on such amount as may be advanced by 
the capitalist to us . . . . * ' The defend- 

ants did not state what the value of the security 
was, but the plaintiffs on their own responsibility 
represented to the capitalist whom they found 
that the value of the property would be not less 
than 20 lakhs and the capitalist insisted upon 
satisfactory proof that there was that margin of 
security before he would agree to make the advance 
The negotiation with the capitalist having for this 
reason fallen through, the plaintiffs sued for re- 
covery of the stipulated commission : Held, that 
upon a construction of the contract that the stipu- 
lation vas not merely to find a capitalist ready 
and Milling to advance the money but also to pro- 
cure funds for the satisfaction of the debts of the 
defendants. That even assuming that the plaint- 
iffs undertook only to find a person ready and 
willing to advance the money, they had not done 
so, as the capitalist whom they found imposed a 
condition as to the margin of security never pro- 
posed or accepted by tho borrowers, and at no 
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contd. 

stage of the negotiations was he ready to accept 
the estate as it stood as security for the loan, i e., 
to advance the funds on the terms prescribed by 
the principal. Held, also, that time was, in the 
circumstances, of the essence of the contract, and 
no case haci been made out of an extension of time 
by continuation of bond fide negotiations for com- 
pletion. Quaere : Whether an implied conti act, 
to pay the agent a quantum meruit for his service s 
could be presumed, when there v as an express con- 
tract upon vhich tho plaintiff’s case failed. Held, 
that no such case having been made by the plaint- 
iffs, and no evidence given to show upon what 
scale remuneration could be calculated quantum 
meruit no relief could be granted on that basis, 
Quoere Whether the technical meaning ascribed 
to the expression 44 to raise a loan ” m English 
cases, implying that the agent Mho is engaged 44 to 
raise a loan ’ ’ discharges his duty as soon as he 
finds a ci editor who is able and willing to advance 
money, should be imported m the mterpietation 
of contracts in this country. Held, that where- 
the remuneration of an agent is payablo upon the 
performance by him of a definite undertaking, he 
is entitled to be paid that remuneration as soon as. 
he has substantially done all that ho undertock 
to do, even if the principal acquires no benefit from 
his services, and, except where there is an express 
agreement or special custom to the contraiy 
even if the transaction m respect of which the re- 
muneration is claimed falls through, provided it 
docs not fall through m consequence of any act 
or default of the agent Kishan Prosad Singh \ 

V PlJRNENDU N ARAIK SlNGH A (1911) 

16 C. W. N. 753 

3. Lease — Unilateral 

mistake, not induced by fraud — More land in- 
cluded m lease than intended by lessor — Recti- 
fication mistake when ground (or— Contract, if may 
be repudiated — Second appeal. Where as a matter 
of construction a certain plot of land vas found 
to be included m a lease having regard to its terns, 
and the character of the property, but the Court of 
Appeal belov refused to give effect to this con- 
struction on the ground that the lessor did not 
intend to include this plot in the area leased Held y 
on second appeal, that in the absence of fraud 
making the document inoperative as a title to- 
tlie land m suit, or of failure through n common 
mistake to give coircct expression to the common 
intention of the parties, such as would be a ground 
for its rectification, tho contract as expressed 
could not be repudiated by the lessor and the- 
lover Appellate Court erred in law m not giving 
effect to it. Somartjddi Mollah v TnE Port 
Canning and Land Improvement Company 
Limited (1911) . . . 16 C. W, N. 225 

4. — — Letter of gua- 

rantee — Guarantee, letter of, construction of — Con- 
ditional or unconditional guarantee — Undertaking 
by broker to find money on mortgage of debtor's pro- 
perty and pay off sum advanced by creditor — Debtor 
declining to make the mortgage through broker, if 
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discharges broker's liability to pay off advance. D 
being m financial difficulties approached V for an 
advance of 1£ lac of rupees, representing that he 
v as about to raise a loan of 1 1 lacs on a first mort- 
gage of certain Mills through broker B and would 
pay off V’s advance out of that loan V advanced 
the money to D upon B signing a guarantee to 
this effect * “ In consideration of your having 
at my request acceded to the proposal of D to 
advance to him a sum of Rs. H lacs, I hereby 
bind myself to you to procure a loan within two 
veeks of Rs 11 lacs as the fiist mortgage of the 
Mills, and to pay you thereout the sum of Rs. 1J 
lacs agreed to be advanced by you to the Mills 
Held, that by this document, B gave a substantial 
undertaking that a loan should be procured and 
out of the loan the sum of Rs. H lacs was to be paid 
to V, and not merely a conditional undertaking 
that B would procure the lending of 11 lacs if a 
first mortgage of the Mills was gLven and pay there - 
■out Rs H lacs to V. Vissanji, Sons & Com- 
pany v Shapurjt Burjorji (1912) 

16 C. W. N. 769 
I. L. R 36 Bom. 387 

CONTEMPORANEA EXPOSITIO. 

See San ad, construction of 

I. Jj. R. 36 Bom. 639 


■CONTRACT. 

See Construction of Document. 

16 C. W. N. 753 

See Contract Act (IX of 1872), s 39 

I. L. R. 34 All 273 

See Minor. 

I. L. R. 34 All. 296 
See Principal and Agent. 

I. E. R. 39 Calc. 802 

to sell — 


See Registration Act, ss 3, 17, 40 

I. L R. 35 Mad. 63 

variation of— 

See Sale for arrears of revenue 

I. I*. R. 39 Calc. 981 

1. — — Sale of goods — 

Ooods not appropriated — Re-sale , power of, tn con- 
tract — Measure of damages The plaintiffs con- 
tacted to sell 750 tons of sugar at an agreed price 
for delivery in equal instalments from August to 
December 1910 under an agreement which con- 
tained the following term • “ The goods to be at 
the buyer’s risk and peril from the time of landing 
of the sugar until they bo removed from jetty, dock, 
ghat or go down, and should the buyers fail to take 
delivery of the sugar, the sellers will have the 
option of re-selling the same m the open market 
by private sale or by public auction and hold the 
buyers responsible for all consequencos ” The 
defendants failed to take delivery of 125 tons under 
the August shipment. The goods remained in 
bulk and were nover ascertained or even appro - 


CONTRA CT— co ncld 

priated for the purposes of the agreement After 
notice to the defendants the plaintiffs purported 
to dispose of the goods under the power of re-sale 
piovided in the agreement and brought an action 
lor the recovery of damag3S estimated on the basis 
of such re-sale . Held, that as the goods had not 
been ascertained or even appropriated for purposes 
of the agreement, they did not come within the 
power of re-sale as framed, and the * 4 re-sale ’ ’ 
was inoperative as a method of measuring 
damages . Moll Schutte 6s Go v Luchmi Chand , 
I L. R 25 Calc 505 , distinguished Semble 
A power of re-sale m a contract can be so framed 
I as to operate on goods even before appropriation. 
Inasmuch as the claim for damages was based on 
re-sale m the circumstances of the case, no decree 
could be made for damages on the basis of the 
difference between the contract and market rates. 
Angullia & Co v Sassoon & Co (1912) 

I. Ii. R. 39 Calc. 568 

2. ' Covenant in sale - 

deed to discharge a debt due to a third party — 
Suit for compensation for breach — Actual damage 
not necessary to support suit — Cause of action — 
Limitation Act (XF of 1877), Sch. 11, Art 116 . 
On a sale of immoveable property the vendees cove- 
nanted with the vendors to pay a certain sum of 
money on account of a mortgage debt due by the 
vendors. They did not pay m accordance with 
the covenant, and the mortgagee thereupon 
brought a suit upon his mortgage and obtained 
a decree Held, on suit^by the vendors for com- 
pensation for breach of the covenant, that it was 
not necessary that the vendors should have suffered 
any loss before they could bring their suit, and 
that, as no time was specified m the sale -deed 
for the payment of the mortgage money, limitation 
began to run from the date of the execution of the 
deed. Lethbridge v Mytton, 2 B. 6s Ad. 772; 
Carr v. Roberts, 5 B. da Ad. 78 , Loosemore v 
Radford , 9 M 6s W 657 ; Ashdown v Ingamells, 
L. R., 5 Exch. D. 280 ; Dorasmga Tevar v. Aruna - 
chalan Chetti, I . L R. 23 Mad. 441 ; Raghunath 
Rai v. Bnpnohan Singh , All Weekly Notes , 1901, 14 ; 
Kumar Nath Bhattacharyee v. Nobo Bhuttacharjee, 
I L. R 26 Calc 241, and Battley v. Faulkner, 3 
j Barn. 6s Aid 228 ; 22 R R 390 , referred to. 

Raghubar Rai v Jaij Raj (1912) 
j I L. R. 34 All. 429 

1 CONTRACT ACT (IX OP 1872) 

! ss. 2 (o), (6), 3, 10— 

See Indian Companies Act, ss. 28, 45, 

61. ILR.38 Bom. 557 

s. 19 . — Registered deed of gift — Right 

of ? evocation not reserved by the donor — Title of the 
donee — Challenge by a third party having no title 
Though it might be open to a donor, within the 
time allowed by the law of Limitation, to attack 
i his gift under a registered deed, which reserved no 
; right of revocation, on the grounds mentioned m 
s 19 of the Contract Act (IX of 1872), still so long 
i ai the registered deed stands, the title of the donee 
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CONTRACT ACT (IX OP 1872)-c ontd. 

- - — - S# — contd. 

under it cannot be challenged by a third party 
who has no title. Trimbak Bhikajt v Shankar 
Shamrav (1911) , . I. L. R. 36 Bom. 37 

s. 23. 

^ — — Agreement to re- 
munerate third party for using his influence to 

bring about settlement of civil dispute, if opposed to 
morality or public policy Where A promises to 
remunerate C m consideration of the latter under- 
taking to use his influence over B so as to effect a 
compromise of a civil dispute between A and B, 
the consideration or object of the agreement is not 
illegal and it is enforceable. Syed Mahomed 

Zahhrul Huq v. Shah Wazirul Huq (1911) 

16 0. W. K. 480 

2. — — Criminal breach 

of trust , prosecution against gomastha dropped at 
the instance of Magistrate on accused executing 
mortgage bond for the amount embezzled— Compound- 
ing non-compoundable offence, if contrary to public 
policy. Where at the trial of a gomastha for cri- 
minal breach of trust under s. 408, Criminal Pro- 
cedure Code, the Magistrate having suggested 
that the matter should be settled out of Court the 
accused executed out of Court a mortgage bond 
in favour of his master for the amount embezzled, 
and the prosecution was dropped and the accused 
was acquitted or discharged, though the with- 
drawal of the prosecution was not mentioned in 
the mortgage bond as forming part of the consi- 
deration : Held, that the mortgage bond was 
illegal and a suit on its basis was not maintainable. 
P er Carnduee, J — It is against public policy to 
compound a criminal case which is declared to bo 
non-compoundable by the Criminal Procedure 
Code and an agreement to that end is wholly void 
m law. Williams v. Bayley , L B , 1 H L. 200 , 
referred to. The circumstance that the Magis- 
trate wrongfully suggested or sanctioned the com- 
promise makes no difference Collins v Ballan - 
tern, 1 Sm L C ., Ed. 11 at p 369, relied on 
Sheikh Nubbee BuJcsh v. Bibee Hmgon , 8 W. JR 412 , 
not followed Sheikh Majebar Rahman v Syed 
Muktasheb Hossein (1912) . 16 C. W. IN. 854 

3 Agreement between several 

firms to fix rates for ginning and baling cotton 
and to share profits — Agreement neither m res- 
traint of trade nor against public policy. Held , 
that an agreement whereby certain firms fixed the 
rates to be charged for ginning and baling cotton 
and further as to the manner m which the profit 
should be shared by the parties thereto, was an 
agreement neither m restraint of trade nor opposed 
to public policy. Hanbhai Manek Lai v Sharaf - 
ah Isabn, I L. R , 22 Bom. 861 , and Fraser & Go 
v. The Bombay Ice Manufacturing Go , I L. R. 
29 Bom. 107, followed Kuber Nath v Mahali 
Ram (1912) . . . I. L. R. 34 All. 587 

s. 25, cl. {3) — Debt barred promise 

to pay — Conditional promise — Suit to recover debt 
if lies. Acknowledgment of a barred debt can- 


CONTRACT ACT (IX OP 1872) — contd. 

■ — - — s. 25, el. (J) — concld. 

not give a fresh start to limitation in favour of the 
creditor. Under el. (3) of s. 25 of the Contract Act 
a barred debt is considered a good consideration 
for a promise to pay, the new promise furnishing 
the measure of the creditor’s right ; the whole of 
the promise whether free or clogged with a condi- 
tion gives the cause of action. Where A and B 
entered into an agreement of partnership wherein 
it was, inter aha, provided that 6 annas out of the 
profits of the business in the share of A would go 
toward liquidating a previous debt of Rs. 600 due 
by A to B , which had become time-barred at the 
date of the agreement. Held, that B could not 
recover the debt except m the manner provided 
in the agreement. Bindae Dasya Chutiani v. 
Chota (1912) . . . 16 C. W 1ST 636 

ss. 32, 34, 56 and 65 — Guarantee — 

Contract, construction of — Whether contingent or 
unconditional agreement — Inadmissibility of evi- 
dence of what took place after the execution of the 
contract on question of its construction. The ques- 
tion for determination in this appeal was the con* 
struction of the following letter dated 7th August 
1909, which was signed by the defendant, and 
given to the plaintiffs as security for the repayment 
of the loan of Rs. 1J lakhs mentioned therein. 
“ In consideration of your having at my request 
acceded to the proposal of the Secretaries, Trea- 
surers and Agents of the Tncumdas Mills Company, 
Limited, to advance to the Mills Rs. 1| lakhs, I 
hereby bind myself to procure a loan within tvo 
wet ks of Rs 11 lakhs on the first mortgage of the 
Mills ' block property, and to pay you thereout the 
said sum of Rs. lakhs agreed to be advanced 
by you to the Mills.” In a suit for damages for 
breach of the contract contained m the letter, the 
Courts m India held m favour of the defendant 
that 4 4 all he had undertaken to do was to procure 
the lending of Rs 11 ]akhs if a first mortgage of the 
Mills was given, and to pay thereout Rs. II lakhs 
to the plaintiffs.” Held (reversing that decision), 
that on its true construction the document amount- 
ed to a substantial undertaking by the defendant 
that a loan of Rs. 11 lakhs should be procured, and 
that out of that loan the sum of Rs 1J lakhs should 
be repaid to the plaintiffs SemUe • Evidence of 
vhat took place after the execution of the docu- 
ment was not admissible on the question of its 
construction. Vissanji Sons & Co. v. Shaburji 
Burjorji (1912) . . I. Xj. R. 36 Bom. 387 

■ s. 39 — Contract — Mortgage — Fart of 

consideration unpaid — Effect of such non-payment 
Where on execution and registration of a mort- 
gage an interest m the mortgaged property has 
vested m the mortgagee, the fact that part of 
the mortgage money as specified in the deed of 
mortgage has not been paid, neither renders the 
mortgage invalid nor entitles the mortgagor to 
rescind it at his option Gokal Chand v. Rahman , 
Fun 'j Rec. 1907, 274, dissented from Tatia v . 
Babaji, 1. L. R. 22 Bom 176 , Subba Rau v. Devu 
Shetti, I. L- R . 18 Mad 126, Bajrangi Sahai u 
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•CONTRACT ACT (IS OF 1872)— contd. 


— s. 39 — conctd 

Udit Narain Singh , 10 C W. N 932 , and Bail 
Nath Singh v. Paltu, All Weekly Notes , 1908 , 38, 
referred to. Rashik Lal v. Ram Narain (1912) 

I. Xi. R. 34 All. 273 

s. 43— 

See Landlord and Tenant 

I. X,. B. 34 All. 604 

. Si @g — Decree for rent against recorded 

tenant who had sold his share before the whole 

of the amount sued for fell due— Sale in execution 
set aside bv deposit by a co-sharer— Latter s right 
io recover from recorded tenant— Contnbuton suit 
for— Suit brought after recorded tenant ceased to 
own any interest m the tenure if suit of Small 
1 Cause Court nature— Provincial Small Cause Courts 
Act (IX of 1887), Sch. II, Art. 41— Second appeal — 
Civil Procedure Code ( Act Vof 1908), s . 102, O.XX1, 

r. 89. Plaintiff owned a -fth and the defendant 
No. 1 a tth share in a tenuie. In the beginning 
•of i308, B S , the latter transferred his share to a 
stranger Thereafter the landlord sued defendant 
No l & who was the sole recorded tenant, for arrears 
of rent for the years 1307 and 1308 and had the 
tenure sold. The sale was set aside under s 31 0A, 
•Civil Procedure Code, 1882, upon the applica- 
tion of the plaintiff who deposited the whole 
amount within the statutory compensation to the 
purchaser Subsequently he sued for lecovery 
of two-sevenths of the sum deposited from the 
defendant No 1 without making the latter’s 
vendee a party or asking any relief fiom him * 
Held, that the defendant as the recorded tenant 
was “ bound bv law” to pay the amount of the 
-decree passed against him, within the meaning of 

s. 69, Contract Act, and the plaintiff as a person 
interested in the payment of the debt within that 
section was entitled to be reimbursed by the de- 
fendant No. 1 ; and the fact that he had transferred 
his share before the arrears for 1308 accrued due 
was no defence against the portion of the claim 
which related to that year. Held, further, that the 
fact that at the date of the institution of the suit 
the defendant No. 1 had no interest m the tenure 
•did not put the case outside the scope of Art. 41 | 
•of the Second Schedule of the Provincial Small | 
Cause Courts Act, and the provisions of s. 102 
of the Civil Procedure Code of 1908, restricting the 
right of second appeal, did not apply to it. 
Kiishnav. Gopi, I. L. R. 15 Calc 652, explained 
and distinguished. Quaere : Whether the plaint- 
iff was in law entitled to recover more than fth 
from the defendant No. 1 Battik Nath Mandal 
v. Bepin Behahi Chaddhurt (1912) 

16 C. W . N. 975 


— s 74 — Doan — Default in payment — 

j Enhanced interest — Interest calculated in antici- 
pation added to principal — Penalty — Relief against 
penalty. The defendant received Rs 2,440 on a 
bond winch he executed for Rs 5,500 m the plaint- 
iff’s favour The balance of the amount of the 
bond was made up of interest calculated upon the 
sum of Rs. 6,000 for 39 months at the rate of 1J 


CONTRACT ACT (IX OP 1872)— condd. 
s. 74 — concld. 

per cent per mensem added in advance. The 
amount was made re-payable m monthly instal- 
ments of Rs 50 for the first 12 months and after 
that of Rs 100 for anothei 26 months and the 
balance at the end of the 39th month. In case of 
default m payment of any instalment, the whole 
amount of the bond became due at once ; but if the 
plaintiff waited longer the defendant agreed to 
pay interest at 5 per cent, pei month till pay- 
ment. There was default m payment ; and the 
plaintiff sued to recover the amount of the bond 
together with interest at 5 per cent, per month. 
The Subordinate Judge held that the stipulation 
for addition of interest m anticipation in the 
amount of the bond as also the stipulation for 
enhanced interest at the rate of 5 per cent, per 
month on default, were unenforceable at law and 
awarded the plaintiff ’s claim for Rs. 2,440 with 
interest at the rate of 1J per cent per month 
Held . that both the stipulations were penal and 
therefore not enforceable m full by reason of the 
provisions of s. 74 of the Indian Contract Act, 
1872. Velchand v. Flagg (1911) 

I. Ii. R. 36 Bom. 164 

s. 212 — 

See Civil Procedure Code, 1908, s. 

20 (c). I. Xi. B. 34 All. 49 

ss. 230 (2), 236. 

See Principal and Agent. 

I. Ii. B 39 Calc. 802 

• s. 235 — Principal and Agent — Un- 
true representation by agent as to extent of his 
authority — Liability of agent. Held, that s. 235 
of the Indian Contract Act, 1872, applies as 
much to the ease of a person who untruly repic- 
sants the extent of the authority given to him by 
another as to that of a person who represents 
himself to be the agent of another when m fact 
he had no authority fiom him whatever. Collen 
v. Wright, 27 L. J. Q. B. 215 , 7 E. & B. 301, 
refeired to. Ganpat Prasad v. Sarju (1911) 

I. L. B. 34 All. 168 


CONTRACT OF SALE. 

Vendor's interest in 

the property sold ceasing to exist by Government 
Resolution — Vendor becoming entitled to other in- 
terest — Vendee cannot sue to recover the other right — 
Pre-emption — Personal right — Transfer — Transfer 
of Property Act (IV of 1882), s. 6. The defendant, 
who was occupant of certain Survey Numbers, 
had, under a Government Resolution, a right of 
pre-emption m stumps of trees standing on the 
lands, sold the stumps to the plaintiff. After the 
date of the sal?, Government issued another Reso- 
lution by which the right of pre-emption was 
abolished, and the occupant was awarded only 20 
pei cent of the net proceeds of the sale of the 
stumps by the Forest Department. This per- 
centage was stated to be “ a gift from Government 
and subject to no tribunal. ’ ’ The plaintiff sued to 
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CONTRACT OR SALE —concld. 
recover the percentage from the defendant, which 
the latter received from Government m respect of 
the stumps sold by him. Held, that th3 plaintiff 
was not entitled to recovei anything from the 
defendant ; for what the plaintiff was claiming 
was a gift or bonus from Government to th3 de- 
fendant under a Government Resolution, which 
gift or bonus was not and could not have been m 
the contemplation of the parties when the conti act 
was entered into and which by itself was not trans- 
terable. The right of pre-emption is a purely 
personal right which cannot be tiansferred to 
any one except the owner of the property affected 
thereby. Jasudin v Sakharam Ganesh (1911) 
I. L. R. 86 Bom. 139. 

CONTRACT TO ASSIGN DOCUMENT. 
Breach of— 

Damages awardable though 

no loss is proved — Measure of damages. A as 
the agent of B , took from D, a debtor of B, for 
the debt due, a bill m favour of C. A undertook 
to get the bill endorsed m favour of B by G. A 
having failed to do so, for more than a year, B 
sued A claiming as damages the amount of the 
bill with interest. At the settlement of issues A 
produced the piomissorv-note endorsed m favour 
of B . Held, that B's suit was maintainable and 
that the endorsement after the suit was filed could 
not defeat B's claim. The contract to obtain the 
assignment not having been performed within a 
reasonable time the contract was broken and the 
right to sue accrued before the suit was brought 
It could not be said that B had sustained no 
damage which he was entitled to recover as the 
bill standing m the name of a third party pr -vented 
him from suing on the ongmal obligation. A pro- 
missory-note in consideration of a pie-existing 
debt is only a conditional payment ; and if the 
promissory-note remams m the hands of the ori- 
ginal payee when it is dishonoured, the original 
debt revives. If, however, the promissory-note 
had been endorsed to a third party a suit on the 
oiigmal debt would not be maintainable. A 
debtor . In re . [1908] 1KB 344, referred to. It 
is not necessary that B should piove that D had 
become insolvent or that the money could not 
be recovered if a suit had been brought against D. 
The amount recovei able will be the amount for 
which the promissory-note was executed. Subra- 
MANIAN CHETTY V. MUTHIA CHETTY (1912) 

I. L. R. 35 Mad. 639 

CONTRIBUTION. 

Contnbution , suit for — 

Revenue-paying estate — Owner of specific villages 
paying entire revenue — Proportion m which other 
owners should contribute — Assets as basis of calcula- 
tion. if those at levenue settlement or those at the date 
of default to be considered — Oollectorate Registers, ad- 
missibility — Public document Where Government 
revenue payable in respect of an estate was fixed 
m perpetuity on the basis of assets as they stood 
at the time of the settlement, and the assets were 


CONTRIBUTION — concld. 

at that time determined village by village and 
revenue propoitionate to the assets of each vil- 
lage was also calculated, although the proprietor 
of the entire estate was made liable for the aggre- 
gate amount of levenue. Held, that, as between 
persons m whom m course of time different vil- 
lages m the mebal became vested, the liability 
to contribute towards the levenue was to be fixed 
on the basis of the assets of the villages as deter- 
mined at the settlement and not as found on 
valuation at the date of default. Lal Mohar 
Thakur v Shew Golam Lal (1911) 

16 C. W. N. 590 

COPARCENARY. 

See Hindu Law — Stridhan. 

I. L. R. 36 Bom. 424 

COPY. 

time requisite for obtaining 

See Limitation Act (IX of 1908), s. 12. 

I. L. R. 34 All. 41 

COPY OP DOCUMENT PROVED IN 
FOREIGN COURT. 

See Habeas Corpus. 

I. L. R. 39 Calc. 164 

COPY OF JUDGMENT. 

See Privy Council — Application for 

LEAVE TO APPEAL 

I. L. R. 39 Calc. 510 

CO-SHARER. 

See Mahomedan Law — Pre-emption. 

I. L. R 39 Calc. 915 

1. Joint propei ty, 

exclusive possession by a co-sharer — Where posses- 
sion torongful at its inception, co-shareis if may 
lecovei 'joint possession The defendant was in 
wrongful occujiation at a tenant of a plot of land 
belonging to the plaintiffs and other co-sharers 
Subsequently the defendant purchased the share of 
one of these co-sharers and thus became interested 
in the land as a proprietor In a suit by his co- 
sharers for joint possession of the land in suit . 
Held, that the plaintiff’s occupatmn being origin- 
ally wrongful the subsequent acquisition of joint 
title did not entitle the defendant to resist the 
plaintiff’s claim for joint possession Watson & 
Co. v. Ram Chund Butt, I L R 18 Calc. 10, 
distinguished- Shaikh Samaraddi v. Shyama 
Churn Sen (1911) . . 16 C. W. N. 251 

2. Co-sharer land- 

lord , if may sue for his shai e of rent when no separate 
collection — Suit for apportionment , if lies — prayer 
for apportionment in rent suit, if entertamable — 
Parties — Decree for entue rent in favour of all co- 
sharers when may be made. A co- sharer landlord 
can maintain a suit for his share of the rent 
separately if there js an arrangement for sepaiate 
collection without a division of the lands amongst 
the co -sharers The case of Raj Narain Mitter v. 
Ehadasi Bag, I. L R 27 Calc 479, does not lay 
down that there must be a division of the la,nds 
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before a co-sharer can maintain a separate suit 
for his share of the rent. A sale of a share m an 
estate which has been let out m its ent 7 rety to a 
tenant does not of itself necessarily effect a sever- 
ance of the tenure or an apportionment of rent, 
but if the purchaser desires such severance or 
apportionment, he mint give the tenant due notice 
to that effect and then if an amicable apportion- 
ment cannot be made by arrangement between 
all the parties concerned, the pui chaser may bring 
a suit agamst the tenant for the purpose of having 
the rent apportioned making all the co-sharers 
parties to the suit Such an apportionment can 
be asked and effected m the rent suit itself. But 
where m such a suit the plaintiff did not ask for 
an apportionment though ho made all his co- 
sharers parties, the plaintiff was entitled to ask 
for a decree for the entire rent in favour of all the 
co-sharers. Shyama Churn Das v. Joges Chan- 
dra Ray (1912) . . . 10 C. W. N. 774 

COSTS. 

See Easement . I. L. R, 39 Calc. 59 

See 44 Shawls,” meaning of. 

I. L R. 39 Calc 1029 

security for — 

See Civil Procedure Code, 1908, 0. 

XXV, R 1 AND 0. XXXIII, R. 1. 

I. L R. 30 Bom. 415 

COTTON-GAMBLI NG. 

Gambling ” and 

“ Wagering," distinction between — Calcutta Police 
Act{Beng. IV of 1866 as amended by Ben g Act III 
of 1897), s 44 — Common gaming house — Instru- 
ments of gaming — Cotton- gambling not a game of 
contest. Betting must always be on an uncertain 
event, and betting in itself, apart from stakes being 
laid on a particular game or instrument of gaming 
in a public place, is not penal. Playing with 
cards, dice or money is penal if done in a public 
place. The offence as created by the Calcutta 
Police Act is a purely technical one, and nothing 
has ever been done on this side of India to include 
any form of betting or wagering without instru- 
ments m the offence, except in the single case of 
ram-gambling without a machine ; and in order 
to include this, extraordinary legislation has had 
to be undertaken to make the books and registers 
in which rain -gambling wagers are entered and 
all other documents containing evidence of such 
wagers instruments of gaming. Gaming is playing 
at any game, sport, pastime or exercise, lawful or 
unlawful, for money or .any other valuable thing 
which is staked on the result of the game, i.e ., which 
is to be lost or won according to the success or 
failure of the person who has staked. Reg. v. 
Ashton 1 El & Bl 286, Lockwood v. Cooper, [1903] 

2 K. B. 428, ref eri ed to . Wager mg which includes 
betting is making a contract on an unaeertamed 
event past or future (in which the parties have no 
pecuniary interest other than that created by the 


COTTON-GAMBLING — concld. 

contract) by which the parties are to gam or lose 
accoiding as the uncertainty f is determined one 
way or the other. Carhll v The Carbolic Smoke 
Ball Co., [1892] 2 Q. B. 484 , referred to. Cotton- 
gamblmg is ‘ 4 betting 5 ’ pure and simple. Hari 
Singh v. Jadu Nandan Singh, I.L. R. 31 Calc. 
542 ; 8 C. W . N. 458, refened to. Ram Pratap 
Nemani v. Emperor (1912) 

I. L R. 39 Calc. 968 

COURT. 

inherent powers of— 

See Execution of decree. 

I. L. R. 34 All. 518 

COURT-FEE. 

See Civil Procedure Code, 1882, s. 411. 

I. L. R. 34 All. 223 


See Court-fees Act (VII of 1870),. 

Soh. II, Art. 17 (vi). 

I. L. R. 34 All. 184 

1. Declaratory suit — . 

Consequential relief, prayer for— Injunction, if con- 
sequential relief— Specific Relief Act ( I of 1877), 
s. 42. S. 42 of the Specific Relief Act does not 
sanction every form of declaration, but only a 
declaration that the plaintiff is * ‘ cntitlod to any 
legal character or to any right as to any property. ’ ’ 
A court-fee of Rs. 10 is not sufficient for suits that 
are not 4 4 declaratory suits ” in the proper sense 
of the expression. An injunction is a consequen- 
tial relief Marsh v Keith, 1 Dr. & Sm. 342 ; 
62 E. R. 410, followed. The law as to declaratory 
deciees discussed Deokali Koer v Kedar 
Nath (1912) . . I. L. R. 39 Calc. 704 

2. * Court- fees Act 

( VII of 1870), s. 8 and Sch. II, Art 17, cl. vi — - 
Land Acquisition Act (/ of 1894), s. 32 — Land 
Acquisition Judge , order of — Appeal — Debutter 
property — Memoiandum of appeal — Ad valorem 
fee — Award. A certain debutter property having 
been acquired under the Land Acquisition Act,, 
the compensation money allowed by the Collector 
was deposited in Court. One T applied to with- 
draw that amount on the ground that she w as- 
entitled to it as executrix to the will of her late 
husband. On objection by one K that the money 
m deposit should be invested m Government 
securities and only the interest should be paid over 
to the shebait, the Land Acquisition Judge passed 
an order under s. 32 of the Act directing the pay- 
ment of interest only to the applicant. Against 
this order T preferred an appeal to th 3 High Court 
on a court-fse stamp of ten rupees only : Held, 
that the case came under the provisions of s. 8 of 
the Court-fees Act, and an ad valorem court -fee 
ought to have been paid. Sheorattan Rai v. Mohn, 
I.LR 21 All 354, and Kastum Chetti v. Deputy 
Collector^ Bellary, I. L.R 21 Mad. 269, referred to* 
Held, also, that to bring a case under tho provi- 
sions of el. viof Art. 17 of Sch II of the Court-fees 
Act, it must be established that it was not possible 
even to state approximately a money value for 
the subject-matter in dispute ; but where the 
claim to receive the full amount of compensation 
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money was disallowed, and the only relief allowed 
by the Court was to withdraw the interest on the 
said money, there it was possible to state approxi- 
mately the money value of the relief claimed, and 
therefore m such a case the provisions of Sch. II, 
Art 17, cl. vi of the Court -fees Act would not 
apply. Banwan Lai v. Daya Sunker Misser, 13 
C. W. N , 815 , followed Trinayani Dasi v. 
Krishna Lal De (1912) . I. L. R. 39 Calc. 906 

COURT-FEES ACT (VII OF 1870). 

s. 8, Boh. II, Art. 17 (vi)— 

I. L. R. 39 Cale. 906 

' s. 17 — -Suit to obtain a declaration 

as adopted son and to establish title to property — 
Injunction with respect to a house — Declaration with 
respect to other property — Valuation of the plaint — 
Valuation for pleader’s fees — Special jurisdiction of 
the first Class Subordinate Judge — Appeal to the 
District Court — Second Appeal — Return of the 
memorandum of appeal for presentation to the High 
Court — Jurisdiction. In a suit, for a declaration 
that the plaintiff was the adopted son of V, and as 
such was entitled to his property, the plaint was 
valued at Rs. 130 for a declaration of the 
rights and at Rs. 69,016-9-0 for pleader’s fees 
The plaintiff prayed for an injunction restraining 
the defendant from interfering with plaintiff’s 
rights in respect of a house which was already 
in his possession and the injunction was valued 
at Rs. 5. With respect to the other property 
which was attached by the Collector after F’s 
death, the plaintiff sought for a bare declaration 
of his rights as V 9 s adopted son. The suit 
was tried by the First Class Subordinate Judge 
of Belgaum in his special jurisdiction and he allowed 
the claim. The defendant appealed to the Dis- 
trict Judge and he, notwithstanding the plaintiff ’s 
preliminary objection that the appeal lay to the 
High Court and not to his Court, held that the 
First Class Subordinate Judge had no jurisdic- 
tion to try the suit under his special jurisdiction 
because th^ suit was for a declaration and conse- 
quential relief which was valued at Rs. 5 for the 
purposes of Court-fees, and the valuation for the 
purposes of jurisdiction being the same as for the 
purposes of Court -fees, that valuation was less 
than Rs. 5,000. The District Judge, therefore, 
entertained the appeal and having found that the 
plaintiff’s adoption was not proved, disallowed 
the claim. On second appeal by the plaintiff : 
Held, reversing the decree, that the First Class 
Subordinate Judge was entitled to try the suit 
under his special jurisdiction and his decree was 
appealable to the High Court. The plaint dis- 
tinctly laid claim to two subjects, namely, two 
kinds of properties, First, there was property 
in the possession of the Collector and its value 
exceeded Rs. 5,000 and that property having been 
in the possession of the Collector, it was not neces- 
sary for and allowable to the plaintiff to ask for 
an injunction. He was only entitled to a declara- 
tion of his title. The other subject -matter of the 
suit was the house as to which the plaintiff was 


COURT-FEES ACT (VII OF 1870)— 

concld. 

s. 17 — contd. 

entitled to ask for a declaration and consequential 
rehef and to put his own valuation on the plaint 
Shidappa Venkatrao v Rachappa Subrao 

(1912) . . . I. L. R. 36 Bom. 628 

Sell. II, Art. 17, el. (VI.) 

Court-fee payable on 

plaint — Suit by plaintiff in joint possession to 
have share partitioned — Fixed fee ten rupees. In 
a suit for partition, where the plaintiff alleges 
that he is in possession and merely claims parti- 
tion of the property and separate possession of his 
share, a court-fee stamp of 10 rupees is sufficient. 
Reoti v. Lachhman, All. Weekly Notes, 1900, 90, 
Wah-ullah v. Durga Prasad, I. L R , 28 All, 
340, and Bidhata Rai v. Ram Charitar Rai, 12 C. TF. 
N. 37, followed Tara Chand Mukerji v, 
Afzal Beg (1911) 1. 1* R. 34 All. 184 

COURT OF WARDS. 

sanction of — 

See Mahomed an Law — Pre-emption. 

I. L. R. 39 Calc. 915 

COURT- SALE. 

See Civil Procedure Code, 1908, O. 
XXI, r. 5 (2) 

• I. L. R. 36 Bom. 373 

COURTS (COLONIAL) JURISDICTION 
ACT (37 & 38 VICT. C. 27). 

s. 3. 

See High Court, Jurisdiction of. 

I. L. R. 39 Calc. 487 

COVENANT. 

See Mortgage. 

I. L. R. 39 Cale. 828 


CRIMINAL LAW AMENDMENT ACT 
(XIV OF 1908). 

See Evidence Act, 1872, ss. 25, 114, 133, 

157 . . I. L. R. 35 Mad. 397 


CRIMINAL MISAPPROPRIATION. 

See Criminal Procedure Code, s. 179. 

I. L. R. 34 All. 487 


CRIMINAL PROCEDURE CODE (ACT 
V OF 1898). 

ss. 12, 202, 203, 476, 529 (/) . 

See Magistrate, jurisdiction of. 

I. L. R. 39 Calc. 1041 


_ ss. 21, cl. ( 2 ) and 526, cl. (ii) — 

See Presidency Magistrates’ Courts. 

I. L. R. 35 Mad. 739 


ss. 36, 94, 96, 105 ; Sch. Ill (8), 

See Trespass. 

T T, Tt. S9 Calc. 95B 


E 
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CHIMIN’ All PROCEDURE CODE (ACT 
V OE 1898) — contd. 

S. 100 — Warrant under, legality of, 

when drawn up on a printed form under s. 98 — 
Penal Code (Act XLV of I860), ss. 147 and 332— 
Resistance to the execution of warrant. There being 
no printed form for search warrants under s. 100, 
Criminal Procedure Code, prmted forms issued 
under s. 98, are always used with the necessary 
modifications for that purpose. When a warrant 
under s. 100, Criminal Procedure Code, was drawn 
up on a prmted form for use under s. 98, Criminal 
Procedure Code, and the warrant was snatched 
away and destroyed by the persons accused of 
resisting the execution of the warrant : Held, 
that ^ as the accused destroyed the warrant, it 
must be presumed that the warrant under s 100 
was properly drawn up on a form under s. 98, 
Criminal Procedure Code, with the necessary 
modifications. That the error, if any, in the 
warrant, supposing that the necessary modifica- 
tions had not been made, would be one of 
form only. Bisu Haidar v. Probhat Chandra, 
6 C. L. J- 127, distinguished. Gttrameah v. 
King -Emperor (1911) . 18 C. W. TsT. 330 

ss. 100, 352, 

See Magistrate, Jurisdiction- of. 

I. If. R. 39 Calc. 403 

ss. 107, 145. 

See Dispute concerning land. 

I. Ii. R. 39 Calc. 150 

Security to keep the peace 

— Dispute concerning land likely to lead to a 
breach of the peace — Procedure. Where there exists 
a dispute relating to immoveable property which 
is likely to lead to a breach of the peace, the magis- 
trate concerned is not necessarily bound to pro- 
ceed under 8. 145, but can take action— and this 
may sometimes be the better course — equally 
under s. 145 of the Code of Criminal Procedure. 
Sheoraj Boy v. Chatter Boy, I. L. B. 32 Calc. 
966, and Emperor v. Bam Bar an Singh, I. L. B. 
28 AIL 406, followed. Mahadeo Kunwar v. Bisu , 
1. L. B. 25 All . 537 , distinguished. Balajit, 
Singh v. Bhoju, I. L. B. 35 Calc. 117, not fol- 
lowed. Emperor v. Thaktjr Pande (1912). 

I. L. R. 34 All. 449 

ss. 107, 145, 146. 

See Jalkar. I. L. R. 39 Calc. 469 

— s. 109, els. (a), (6). 

See Security for good behaviour. 

I. L. R. 39 Calc. 456 

7T 7~7 s * — Public nuisance — Construc- 

tion of dam causing injury to milage lands. A, 
.6 and C being contiguous villages, of which C lay 
at a lower level than A and B, the surplus water 
failing on A and B used to run off through certain 
natural channels over the lands of village C. The 
inhabitants^ of O erected a dam to keep the water 
from their lands and by so doing caused flooding 
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of and damage to tbe lands of A and B. Held , 
that the area and number of persons affected by 
the action of the inhabitants of C were sufficient 
to justify a magistrate in treating their action 
as a public nuisance and taking steps to abate 
it under s. 133 of the Code of Crimmal Procedure 
Emperor v. Bharosa Pathak (1912) 

1. 1*. R. 34 AIL 345 

ss. 145, 147* — Offerings made to a deity 

whether could be the subject-matter of proceeding 
under s. 145 — Profits arising out of land, whether 
offerings — Ss. 145 and 147, analogy between. In 
a proceeding under s. 145, Criminal Procedure 
Code, the Magistrate has no jurisdiction to make 
a declaration that a certain party is entitled to 
the possession of the offerings made to a deity in a 
temple. The offerings given by worshippers for 
the worship of any deity are not profits arising 
out of land, e g , the place of worship. These 
offerings arise out of the deity irrespective of the 
buildmg or the land upon which he may happen 
to dwell. A case under s, 147, Criminal Proce- 
dure Code, is to be decided by the same procedure 
and on the same principles as a ease under s. 
145, Criminal Procedure Code. A dispute as to 
the possession of the offerings is a dispute about 
moveable property ; and it is now settled law 
that s. 145, Criminal Procedure Code, has no 
concern with moveable property. Ram Saran 
Pathuck v. Raghunandan Gnt (1910) & 

16 C. W. N. 574 

ss. 145, 526- — Transfer “ Criminal 

case ” — “ Accused person.* 1 Held, that the ex- 
pression 4 criminal case ’ as used in s. 526 of the 
Code of Criminal Procedure includes a proceeding 
initiated under s. 145 of the Code, and that the 
High Court under s. 526 has power to transfer 
such a proceeding under one Court to another 
Court subject to all the conditions under which a 
transfer can be made. Arumuga Tegundan , 
I L- B 26 Mad. 188, Lolit Mohan Moitra v. Surja 
Kanta Acharjee, J. L. B . 28 Calc. 709, and Gurudas 
Nag v. Qaganendra Nath Tagore , 2 C. L. J. 614, 
referred to. In re Pandurang Govmd Pujari , 
I. L. B. 25 Bom. 179, dissented from. An ‘ ac- 
cused person 5 is one over whom a crimmal Court 
exercises jurisdiction. Queen-Empress v. Muta- 
saddi Lai, I. L. B. 21 All. 107, followed. Jaggtt 
Ahzb v. Murli Shurtjl (1912) 

I. L. R. 34 AIL 533 

s. 140 — 

1. * — Attachment order 

under s . 146, without jurisdiction — Evidence, omis- 
sion to take, when amounts to want of jurisdiction 
— Jurisdiction. Where m a proceeding under s. 
145, Crimmal Procedure Code, the Magistrate 
without taking any evidence or making any local 
enquiry, made an order attaching the land in dis- 
pute under s. 146, Criminal Procedure Code ; Held , 
that the order of the Magistrate was incompetent 
and without jurisdiction, as the Magistrate did 
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not make the slightest effort to satisfy himself 
as to the factum of possession. Sheikh Mansar Ah 
v. Matiullah , 12 C. W. N. 896, relied upon Be'joy 
Madhab Chowdhury v. Chandra Nath Chucker- 
butty , Id C W. N. 80, referred to. Sheo Balak 
Bai v. Bhagwat Panday (1912) 

16 C. W. 3ST. 1052 

2. Limitatio n — 

Attachment under $. 146 of the Criminal Procedure 
( Act V of 1898) — Limitation Act (XV of 1877), Sch. 
II, Art. 142 or 144 — Arts. 47 and 120 , applicability 
of. Where a property was attached under s. 146 
of the Criminal Procedure Code on the 7th March 
1899, and it remained under attachment till the 
26th February 1903 when, on the application of 
the purchaser of the holding of the opponent of 
the plaintiff m the proceedings under s. 145, who 
had been put m symbolical possession by the Civil 
Court, the Magistrate put him m possession of the 
same, and the plaintiff on the 28th February 1906 
instituted a suit to recover possession : Held , 
that the limitation applicable would be that pro- 
vided by Art. 142 or Art. 144 of Sch. II of the Limi- 
tation Act and the suit was not time-barred. 
Goswami Ranchor v. Sri Gridhanp, I. L R. 20 
All. 120, followed Rajah of Venkatagin v. Isaka- 
palli Subbiah, 1. L R. 26 Mad. 410 , dissented 
from. Nisaralli Sheikh v. Adebttddi Shana 
(1912) .... 16 C.W. nr. 1073 


— s. 147. 

See Dispute concerning Easement. 

I. Ii. B. 39 Calc. 560 

s. 154 — First information , proper 

recording of, by Police. A careful and accurate 
record of the first information has always been 
considered as a matter of the highest importance 
by the Courts m India, the object of the 
first information being to show 4 what was the 
manner in which the occurrence was related when 
the case was first started. Emperor v. Kampu 
Kuki, 11C. W.N. 554, referred to. As the first 
information can be used in evidence under ss. 157 
and 158 of the Evidence Act to corroborate or 
impeach the testimony of the person lodging the 
first information, such a document becomes value- 
less if drawn up by some person other than the 
proper informant. As the first information in this 
case which related to a charge of criminal con- 
spiracy at Midnapore was drawn up by a police- 
officer employed in the Criminal Investigation 
Department in Calcutta and settled by an attorney : 
Held, that it was of no value. Peary Mohan 
Das v. D. Weston (1911) - 16 C. W. 17. 145 

— ss. 154, 155, 157, 162 and 551. 

I. L. B. 35 Mad. 247 

ss. 162, 154, 155, 157 and 551— 

See Evidence Act, ss 25, 114, 133, 157. 

1. 1/. B. 35 Mad. 397 


s. 172 — 4 4 Case Diaries, ’ * proper re - 

cording of by investigating officer. The object of 
recording 44 case diaries ” under s. 172, Criminal 
Procedure Code, is to enable Courts to check the 
method of investigation by the Police, and this 
object was defeated m this case as the provisions of 
the law for recording case diaries ” from day to 
day had been deliberately disobeyed by the 
Police during the most important period of the 
investigation. Queen-Empress v. Mannu, referred 
to. Peary Mohan Dass v. D. Weston (1911) 

ie c. w. nr. 145 


s. 177 Jurisdiction — Effect of place 

where offence was committed ceasing to be British 
territory. An offence was committed in March 
1910, at a place which was then part of the 
Mirzapur District. Subsequently one of the per- 
sons alleged to have taken part m the commis- 
sion of such offence was arrested in Bengal and 
sent to Mirzapur, when he was committed by the 
Joint Magistrate to take his trial before the Court 
of Session. In the meanwhile the place where the 
offence was committed had ceased to be British 
territory. Held , that this fact did not oust the - 
jurischction of either the Magistrate or the District 
Judge of Mirzapur. Emheror v. G-anga (1912)' 

I. D. B. 34 All. 451 


■■■■ — s. 179 — Criminal misappropriation — 

Jurisdiction — 44 Place where consequences of act 
ensued ” The word ‘consequence’ m s. 179 of 
the Criminal Procedure Code means a conse- 
quence which forms a part and parcel of the offence. 
It does not mean a consequence which is not such 
a direct result of the act of the offender as to form 
no part of that offence. Hence where an agent in 
charge of a branch shop in Sultanpur misappro- 
priated money belonging to his principal, which 
should have been sent to the head office at Cawn- 
pore, it was held that the Courts at Cawnpore had 
no jurisdiction to try the agent for criminal mis- 
appropriation. Queen-Empress v O'Brien, 1. L . 
R. 19 All. Ill, and Colville v. Knsto Kishore Bose , 
1. L. R. 26 Calc 746, distinguished. Babu Lai 
v. Ghansham Das, 5 All. L. J . 333, referred to. 
Ganeshi Lal v. NaNd Kishore (1912) 

I. L. B. 34 All. 487 


s. 190 — Complaint not disclosing facts 

— Validity when may be questioned. The com- 
plaint in this case did not set out the facts which 
constituted the alleged offence but stated that 
the persons named had committed offences punish- 
able under certain sections of the Penal Code : Held , 
(per Mookerjee, J.) That a complaint of this 
description constituted a merely colourable com- 
pliance with the provisions of s. 190, Criminal 
Procedure Code Per Harington, J.— There was a 
complaint which the Magistrate had jurisdiction 
to entertain. Where a trial has been concluded 
the proceedings cannot be attacked on the 
ground that the materials the Magistrate had 
before him at the time he issued process, were 
meagre or even insufficient if the Magistrate 

E 2 
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had jurisdiction to issue process To make the 
whole proceeding void it is necessary to show that 
there was no complaint before the Magistrate and 
the Magistrate had no other course but to refuse to 
issue process on the ground that he had no juris- 
diction under the law to issue process. When 
the accused took no steps at the initial stage to 
set aside the Magistrate’s order issuing process 
on the ground that on the face of it the materials 
on vhich it was made weie insufficient, and pro- 
ceeded to trial : Held (per Harington, J ) that 
no objection could be allowed to be taken to the 
issue of the process upon an appeal from the con- 
viction had at the trial, the point not being one 
affecting the fairness of the trial m any way. Per 
Mookerjee, J . The case was covered by cl (a) 
of s. 537 of the Criminal Procedure Code. Pulin 
Behari Pas v. King-Emperor (1911) 

10 C. W. 1ST. 1105 

ss. 190, 295 (e), 309, 530 (k), 531. 

See Magistrate. I. L. B. 39 Calc. 119 

s. 195— 

t See Penal Code (Act XLV of 1860), 

ss. 182, 211. I. Ij. B. 34 All 522 

See Sanction for Prosecution 

I. Ij. B. 39 Calc. 774 

See Using as genuine a forged docu- 
ment I L. B. 39 Calc. 463 

s. 195 (c)' — Sanction to prosecute — 

Forgery — Offence alleged not in connection with any 
proceeding before any Court — Sanction unnecessary. 
By s. 195, cl. (c) of the Code of Criminal Procedure 
Courts are prohibited from taking cognizance of an 
offence described in. sections 463 of the Indian 
Penal Code when such offence has been committed 
by a party to any proceeding m any Court m res- 
pect to a document produced or given in evidence 
m any such proceeding. The section does not 
remove from the cognizance of Criminal Courts an 
offence described m s. 463 when such an offence 
has been committed by an ordinary individual 
So long as the prosecution is confined to offences 
connected with a document committed prior to its 
production in Court, such prosecution is within the 
law and requires no sanction. Emperor v. Lalta 
Prasad (1912) . . I. L. E 34 All. 654 

s. 195, els. {6), (7) — Application to Dis- 
trict J udge to revoke sanction to prosecute granted 
by Munsif — Transfer to Subordinate Judge , if valid 
—Civil Courts Act (XII of 1887), s . 22, els. ( 1 ) 
and ( 4 ). An application under sub-s. 6 of s 195, 
Criminal Procedure Code, is not an appeal within 
the meaning of sub-s. (2) of s. 22 of the Bengal 
Civil Courts Act. An application made to a Dis- 
trict Judge for the revocation of a sanction to 
prosecute granted by a Munsif cannot therefore 
be transferred by him for disposal to a Subordinate 
Judge. Hari Mandal v. Keshab Chandra 
Manna (1912) 16 C. W. 903 


CBIMHSTAL PBOCEDUBE CODE (ACT 

V OF 1898 ) — contd 

s 195 (7), els. (a), (b) and (c) — Sanc- 
tion to pi osecute — Sanction refused — Further appli- 
cation — 44 Case 5 5 — “ Pnncipal Court of original 
jurisdiction ” In a suit for arrears of rent ex- 
ceeding Es 100, a decree was passed m favour 
of the appellant In course of execution proceed- 
ings the respondents made certain statements 
which, according to the appellant, were false 
The appellant applied for sanction to prosecute 
them under s. 195, cl. (7) of the Code of Criminal 
Piocedure The sanction was refused by the 
Assistant Collector Held, on application made 
to the District Judge to grant sanction, that no 
such application lay. The 4 4 case ’ ’ m connection 
with which an offence was alleged to have been 
committed was the proceedings in execution, from 
which no appeal lay, and the District Judge was not 
m relation to such proceedings the 44 principal 
Court of original jurisdiction. ” Ajudhia Prasad 
v Bam Lal (1911) . I. L. B. 34 All. 197 

ss, 195, 476 — Sanction to prosecute — 

Sanction set aside by superior Court and order for 
prosecution under s. 476 substituted — Jurisdiction . 
Held, that a Court hearing an application under 
s 195 of the Code of Criminal Procedure to revoke 
sanction for a prosecution granted by a subordi- 
nate Court, has jurisdiction to set aside the order 
of the subordinate Court and direct a prosecution 
under s 476 of the Code In the matter of the peti- 
tion of Mathura Das, I L R 26 All. 80, overruled. 
Chadammi v Lalta Prasad (1912) 

I. L. B. 34 All. 602 

s. 196— 

1. — Sanction — Vague- 

ness. Per Mookerjee, J — When the persons 
sought to be prosecuted were all named in the 
sanction and the sections of the Code under which 
they were alleged to have committed offences as 
also the period of their activity were specified, 
the mere fact that those persons were not des- 
cribed as members of a revolutionary society (the 
existence of which was sought to be established 
at the trial) did not affect the validity of the sane- 
tion. The sanction was neither vague nor did it 
amount to a delegation of authority vested m the 
Local Government. Barindra Kumar Ghose v. 
Emperor , 14 C. W. N. 1114 I. L R. 37 Calc . 
467, distinguished. Pulin Behari Das v. King- 
Emperor (1911) . . 16 C. W. 35T. 1105 

2. Sanction by Local 

Government, validity of — Objection that Local 
Government illegally constituted if may be taken. 
Where a conviction under s 1 21 A of the Penal 
Code at a trial which was sanctioned under s. 
196, Criminal Procedure Code, by the Local Gov- 
ernment was challenged on appeal to the High 
Court on the ground that the Local Government 
was not legally constituted and had no authority 
to sanction the prosecution : Held (per Harington, 
J.) That it was not open to persons who had been 
convicted to question the right of the de facto 
Government of the Province to exercise any of 
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those powers which a Government may lawfully 
exercise, no such point having been taken at an 
early stage of the trial by motion to the High Court, 
and the fairness of the trial and the merits of the 
case being m no way affected. Per Mookerjee, 
J — Sanction having been given by the de facto 
Local Government and cognizance having been 
taken by the de facto Sessions Judge, it was not 
open to the persons convicted at the trial to ques- 
tion collaterally the legality of the conviction 
upon the allegation that the Local Government was 
irregularly constituted and the Sessions Judge 
irregularly appointed The acts of one who 
although not the de jwe holder of a legal office was 
actually m possession of it under some colour 
of title or under such conditions as indicated the 
acquiescence of the public in his actions cannot be 
collaterally impeached m any proceeding in which 
such person is not a party. ParJcer v Kett, 1 
Lord Raymond , 658 ; 12 Mad 467 ; R. v Red* 
ford LeveTjOorporation, 6 East , 659, followed. Pulin 
Behari Das v King-Emperor (1911) 

16 C. W. N. 1105 

ss. 202, 203 — Complaint , dismissal 

of, without giving opportunity to the complainant 
to prove Ms case . After the examination of the 
complainant the Magistrate should dismiss the 
complaint at once or elect to hold inquiry under 
s. 202, Criminal Procedure Code, before issuing 
process. Where the Magistrate examined the 
complainant on the 28th April and without dis- 
missing the complaint then and there adjourned 
the case to the 26th May, and then on that date 
after making certam enquiries from the solicitor 
of the accused and looking into papers which 
had been filed by the defence before the police, 
dismissed the complaint : Held, that the proce- 
dure adopted by the Magistrate was irregular 
and that having vntually elected to hold an en- 
quiry under s 202, Criminal Procedure Code, he 
should not have dismissed the complaint without 
giving an opportunity to the complainant to adduce 
'evidence m support of his case, and if upon such 
opportunity being given, he still failed to produce 
his witness, then his case might have been dis- 
missed upon that ground. Sandyal v. Kunjes- 
war Misra (1911) . . 16 C. W. N. 143 

s. 203 — Dismissal of complaint under 

s. 203 without talcing sworn statement of complain- 
ant. A Presidency Magistrate may dismiss a 
complaint under s. 203 of the Criminal Procedure 
Code on a police report without examining the 
•complainant. The verification on oath of a com- 
plaint before a Magistrate is a sufficient com- 
pliance with the provisions of s. 203. The omis- 
sion to examine will, at the most, amount to an 
irregularity of the description covered by s. 537, 
Criminal Procedure Code. Re Velu Nattan 
{1912) I. L. R 35 Mad. 606 
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s. 213 (2)— 

See Jurisdiction of Magistrate. 

I. L. R. 39 Calc. 885 

ss. 221, 223, 350— 

See Rioting. I. L. R. 39 Calc. 781 

ss. 222, 234, 239 — Charges misjoin- 
der of — Criminal mis appi op) i at ion 0 ) breach of trust 
— Charge how to be framed where several persons 
are implicated — Joint charge, illegality of Where 
m a case more than one person were jointly 
charged with the offence of cnmina 3 breach of 
trust under s. 408, Indian Penal Code, with res- 
pect to a sum of money : Held, that there was a 
misjoinder of charges in the case The wording of 
s. 222, Criminal Procedure Code, refers to a single 
accused ; and it must be so because it is 
impossible to hold that two persons can be guilty 
of misappropriation of the same parcel of money. 
S 239, therefore, has no'application to such a case. 
When two persons are implicated in a case of cri- 
minal misappropriation or breach of trust with 
respect to a certam sum of money, the charges 
against them must be of misappropriation in one 
case and of abetment in the other. It is also 
open to the Court to frame the charges against 
each of them m the alternative, i e , of misappro- 
priation or abetment. Girwar Narain v. The 
King-Emperor (1912). 16 C. W . N. 600 

s. 250— 

See Compensation 

I L. R, 39 Calc. 157 

Frivolous or vexatious 

complaint — Award of compensation to accused — 
Award to be made by order of discharge or acquittal 
and not by separate order Held , that s 250 of the 
Code of Criminal Procedure was not intended to 
meet the case of false accusations, but of frivolous 
and vexatious accusations Held, also, that the 
direction to pay compensation in a case found to be 
frivolous or vexatious cannot be made in a sub- 
sequent proceeding, but must form part of the 
order of discharge or acquittal. Ram Singh v. 
Mathura (1912) . . I. L. R 34 All. 354 

s. 263 — Hearing and recording of evi- 
dence — Complainant and his witnesses, examination 
of — Piocedure — Practice. S 263 of the Criminal 
Pioeedure Code does not excuse the Magistrate 
from hearing the evidence of all witnesses In all 
criminal cases the complamant and such witnesses 
as he may produce must be examined,, whether 
their evidence is required to be recorded or nor, 
and the case must be decided upon the effect of 
their evidence Jabbar Shape v . Tamiz Shape 
(1912) . I. L. R. 39 Calc. 931 

, s. 407* — Sanction to prosecute — Appli- 

cation to Magistrate of the first class — Appeal to 
District Magistrate — Transfer — Jurisdiction. S. 407 
of the Criminal Procedure Code does not entitle 
a District Magistrate to send appeals under s. 195 
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of that Code to a Magistrate of the first class 
subordinate to him. That section deals with 
appeals from convictions Sadhu Lai v Ram 
Churn Past, I. L R. 30 Calc. 394, followed. Em- 
peror v. Lal Singh (1911) X. Xi. B. 34 All. 244 

s. 423— 

See Rioting. I. L. R. 39 Cale. 898 

- A ppenl — Power of Appel- 
late Court to alter finding of acquittal into one of 
conviction An Appellate Court can, under s. 423 
of the Criminal Procedure Code in an appeal from 
a conviction, alter the finding of the lower Court, 
and find the appellant guilty of an offence of which 
the lower Court has declined to convict him. 
Queen-Empress v. Jabanulla , I L. R. 23 Calc. 
975, followed. Emperor v. Sardar (1911) 

I. Xi. R. 34 All. 115 

s. 437— 

See Further Inquiry. 

I. Jj. R. 39 Cale. 238 

Discharge, order of, by 

High Court Sessions, if any bar to fresh proceedings — 
Nolle prosequi. An order of discharge by the High 
Court in the exercise of its Original Criminal Juris- 
diction is no bar to fresh proceedings bemg taken 
before a competent Magistrate upon complaint 
or upon a police report or under s. 190 (c) of the 
Code of Cummal Procedure Mir Ahwad Hus- 
sain v. Mahomed Askari , I. L. R. 29 Calc . 726, 
F. B ; 6 C. W. N. 633, referred to. Where an 
accused person was put upon his trial before the 
High Court Sessions on charges punishable under 
ss. 363 and 366 of the Indian Penal Code and an 
order of discharge was passed upon the Advocate- 
General entering a nolle prosequi, and subsequently 
the accused being again sent up to take his trial 
upon the same charges, the Deputy Magistrate 
held that he could not be so tried : Held, that the 
Magistrate was wrong in declining jurisdiction 
which he undoubtedly had, and he was bound to 
adjudicate on the charges properly laid before 
him against the accused. Held, also, that the order 
of discharge by the High Court Sessions could not 
be set aside by any tribunal and it did not require 
to be set aside for initiation of fresh proceed- 
ings on the same charges. Public Prosecutor, 
24-Pergunnahs v. Sheikh Idoo (1912) 

16 C. W. FT. 983 

s. 478* — 

1. Preliminary in- 
quiry — Revision. When a Magistrate takes 

action under s. 476 of the Code of Criminal Proce- 
dure, it is not necessary to the validity of his order 
that he should hold a preliminary inquiry, nor, if 
he does hold preliminary inquiry, is it necessary 
that he should give the person against whom such 
inquiry is being held an opportunity of cross-ex- 
mining the witnesses. Queen-Empress v. Mata - | 
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badal, I. L. R. 15 All. 392, followed. Abdul 
Ghabur v. Raza Husain (1912) 

I. L. R. 34 All. 267 

2 “ Court "—Civil 

Procedure Code, 1908, s 335 — Revision — Inex~ 
pediency of order no ground for revision on the 
civil side The woid “ Couit ” ms. 476 of the 
Code of Criminal Procedure includes the successor 
of the Judge before whom the alleged offence was 
committed. Bahadur v. Eradatullah Malhck r 
I. L. R. 37 Calc. 642, followed. Whether a parti- 
cular order is expedient or not is not a ground on 
which the High Court can interfere m revision 
under s. 115 of the Civil Procedure Code. In the 
matter of the petition of Nawal Singh (1912) 

I. Ii. R. 34 All. 393 

s. 491— 

See Habeas Corpus. 

I. Xi. R. 39 Cale. 164 

s. 522— Restoration of immoveable pro- 
perty — Appellate Court , power of — Jurisdiction . 
An order under s. 522 of the Criminal Procedure 
Code can only be made by the Court which 
convicts of an offence attended with criminal 
force. An Appellate Court has no power to 
make such an order restoring possession of im- 
moveable property. Narayan Oovind v. Visaji, 
I. L. R. 23 Bom. 494, referred to. Bhagbay 
Shaha v. Sadique Ostagar (1912) 

I. L. R. 39 Calc. 1050 

s. 526 — Stay of proceedings pending 

Rule issued by the High Court — Refusal of Magis- 
trate to act on reliable information thereof — 
Bias. Where after a Rule was issued by the 
High Court and further proceedings were stayed 
a telegram from the petitioner’s Vakil in the High 
Court intimating the orders of the High Court 
was filed before the trying Magistrate who refused 
to stay proceedings : Held, that the Magistrate 
acted injudiciously, and this would justify the 
Court in transferring the case. Held, further, that 
if the Magistrate had really any suspicion or doubt 
in the matter he might have asked the muktear 
who made the application to verify the telegram 
and to satisfy him as to whether the Vakil in the 
High Court was acting under instructions in the 
case Hem Chandra Kar v. Mathur Santhal 
(1909) .... 16 C. W. U*. 1031 

S. 526, cl. ( 8 ) — - — Application for ad- 
journment to apply for transfer, when to be made — 
Hearing, commencement of, %n Sessions Court. 
The first step in the hearing at a Sessions tnal 
is the reading and explaining of the charge to the 
accused. An application for adjournment under 
s. 526, cl. (8), Criminal Piocedure. Code, must there- 
fore be made before the charge is read to the 
accused. Quaere. Whether a contravention of s. 
526, cl. (8), will render the trial illegal ? In re 
Kali Mudaly (1912) . I. L. R. 35 Mad. 701 
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CRIMINAL TRESPASS. 

See Penal Cole, s. 441. 

CROSS-EXAMINATION. 

of prosecution witnesses — 

See Charge, cancellation of. 

I. L. R. 39 Calc. 885 

If a cross examining 

counsel after putting a paper m the hands ot 
witness merely asks him some questions as to its 
general nature of identity his adversary will have 
no right to see the document, but if the paper is 
used for refreshing the memory of the witness or 
questions are put respecting its contents or regard- 
ing the handwriting, his opponent may claim to 
see the paper. Taylor on Evidence, 452, referred 
to and approved. In the goods of Gopessur Dutt 
(1911) . . . . 10 C. W. N. 265 

CRUELTY. 

See Divorce I. L. R. 39 Calc. 395 
CUSTOM. 

_ See Insurance I. L. R. 36 Bom. 484 

See Kunjpura, State of, succession to 

I. L. R. 39 Calc. 711 

See Landlord and Tenant 

I. L. R 34 All. 545 

See Pre-emption 

I. L. R. 34 All. 434, 542 

— Inheritance — Customary 

Law of Punjab — Sheikh Ansans, Tribe of — 
Gift by father to daughter — Estate taken by donee — 
Evidence and 'proof of custom — Acquiescence and 
consequent estoppel — Partition by agreement of 
parties as acquiescence m title of allottees — Limita- 
tion Act (XV of 1877), Sch. II, Art. 118— Ineffec- 
tive adoption — Mahomedan Law . The appellants 
claimed possession of the property in suit on the 
allegation that it Was ancestral property to which 
they were entitled as reversioners. The defence 
was that the respondent was m possession under a 
gift from the last owner, a Mahomedan lady, who 
had adopted him as her heir, and who had herself 
received the property m dispute as a gift from her 
father in lieu of her mother’s dower , and that the 
suit was barred by limitation. The parties were 
Sheikh Ansaris of a Pathan tribe of Punjab Maho- 
medans ; and the appellant's case was that ac- 
cording to a custom prevailing m the family no 
woman could take by gift a greater interest m 
ancestral property than an estate for life, and 
without power of alienation, and that the gift to 
the respondent was therefore void. In dismissing 
the appeal from the Chief Court of the Punjab : 
Held, by the Judicial Committee, on the docu- 
mentary evidence as to the course of litigation 
concerning the property, and the circumstances 
connected with its devolution since 1847, and on 
the other evidence in the case, that not only had 
no such custom as alleged, applying to the family, 
been proved, but the evidence relating to the 


CUSTOM— concld. 

devolution of the property was inconsistent with 
the existence of such a custom, and in fact dis- 
proved it : nor was it supported by evidence as to 
the limited rights by custom of a widow m her 
deceased husband’s property, nor by evidence of a 
custom preventing a Mahomedan father from 
giving his property to one son to the exclusion of 
another. Held, also, that there was strong evi- 
dence of the appellant’s acquiescence in the 
respondent’s title, in the fact that m 1895-96 the 
principal lands which had been held in undivided 
shares by the parties were by agreement parti- 
tioned, each having allotted to him lands which 
represented his share ; and that the respondent’s 
share on the partition represented lands which 
had come to him from the gift which the appeh* 
lants now disputed as being void Semble * That 
the omission to bring within the period prescribed 
by Art 118 of Sch II of the Limitation Act (XV 
of 1877) a suit to obtain a declaration that an 
adoption was invalid or never m fact took place, 
was no bar to a suit like the present for possession 
of property. Tirbhuwan Bahadur Smqh v. Rame- 
shur Bakhsh Singh , I . L. R. 28 All 727 ; L. R 33 
1. A. 156, followed. Under the general Maho- 
medan law an adoption cannot be made : and even 
if it be made, can carry with it no right of inherit- 
ance Muhammad Umar Khan v. Muhammad 
Niaz-ud-din Khan (1911) 

I. L. R. 39 Calc. 418 

CUSTOMARY LAW OF THE PUNJAB. 

See Custom I. L. B. 39 Calc. 418 

CUSTOMARY RIGHT 

See Mahomedan Law — Pre-emption. 

I. L. R, 39 Calc. 915 

CYPRES DOCTRINE. 

See Limitation Act, 1877, Sch. II, Art. 

123 . . I. L. R. 36 Bom. HI 

D 

DACOITY. 

preparation to commit — 

See Magistrate . 1. L. R. 39 Calc/ 119 

DAMAGE. 

See Damages. 

See Easement. . I. L. R. 39 Calc. 59 
DAMAGES 

Col. 

1. Suit for Damage— 

(a) Breach of Contract . Ill 

(b) Tort 112 

decree against father for — 

See Hindu Law — Father’s debt 

I. L. R. 39 Calc* 862 
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DAMAGES — conid. 

_ measure of — 

See Contract « I. L, It. 39 Calc* 568 

suit for — 

See 44 Shawls,” meaning of 

I. L B. 39 Cale.[1029 

I. SUIT FOR DAMAGE. 

(a) Breach of Contract. 

, Penalty or liquidated 

damages — Test • — Contract , breach of — Damages real 
but ft difficult to assess and piove — Stipulation m 
contract to pay a liquidated sum as damages for 
breach when reasonable to be enforced — Language 
used if material — Plaintiff if should be ashed to prove 
actual damage — Contract , interpretation — Language 
used by merchants in their trade , interpretation of . 
Plaintiff and defendant, who were partners m a 
business of exporting and selling tea grown upon 
certain estates belonging to the defendant, m 1895 
dissolved their partnership by a deed m which it 
was stipulated, inter alia , that for 10 years after the 
30th July 1896, when the plaintiff took over the 
whole business, the defendant should sell the 
whole or any part of the crops grown on the said 
estates to the plaintiff at a valuation so long as 
the plaintiff should pay to the defendant yearly 
a sum of £75 for the use of the names of the 
defendant’s estates and should express his intention 
of purchasing the whole or any part of the crops, 
and that 44 if the defendant should fail or neglect 
or refuse to sell the whole or any part of the crops 
of the defendant’s estates as above provided, 
defendant should pay to the plaintiff the sum 
of £500 as liquidated damages and not as a penalty ” 
The defendant having m the first half of the 
year 1906 sold to other persons five parcels of tea 
amounting in the aggregate to 53,315 lbs. without 
offering the plaintiff’s the option of buying the 
same, the plaintiff sued the defendant for £500 
as liquidated damages in respect of this breach 
The defendant having contended that the stipula- 
tion was by way of penalty : Held , that whatever 
the expression used m the contract m describing 
such a payment, the question must always be 
whether the construction contended for renders 
the agreement unconscionable and extravagant 
when made and one which no Court ought to allow 
to be enforced. That, m this case, it was impos- 
sible for the parties when making the contract to 
foresee the extent of the injury which might be 
sustained by the plaintiff on breach, that it w r as 
obvious that sales m breach of the contract would 
seriously affect his business, and that having 
regard to the very uncertainty of the loss likely to 
arise and to the fact that damages of this kind, 
though very real, might be difficult of proof and 
that the proof might entail considerable expense, 
it was most reasonable for the parties to agree 
beforehand as to wffiat the damages should be. 
The Clydebank Engineering Company, Limited v. 
Don Jose Castaneda , [1905] A. C. 6 , followed. 


DAMAGES — cordd 

1. SUIT FOR DAMAGE — contd. 

(a) Breach of Contract — conoid . 

That the payment stipulated was by way of liqui- 
dated damages fixing once for all the sum to be paid 
and not merely a penalty covering the damages 
though not assessing the same ; and the plaintiff, 
under the cncumstances, could not be called 
upon to adduce evidence of damage actually 
sustained by him. That the parties to the agree- 
ment were merchants using language m the sense 
in which it is used m their trade, and the expression 
44 part of the crop ” did not mean parcels which 
might be sold over a grocer’s counter but parcels 
such as were m fact sold in the present case. Nor 
was it intended that if successive parcels forming 
parts of the same crop were sold a right to claim 
£500 in respect of each sale would accrue. Row - 
land Valentine Webster v. William David 
Bosanquet (1912) . . 16 G. W. 697 

( b ) Tort. 

1. Conspiracy — Conspiracy, suit 

for damages for — Conspiracy provision relating to m 
the Indian Penal Code , if excludes civil action 
for other conspiracies — Common unlawful object 
— Arrest of father by Magistrate and Police officers 
to induce son to confess to a crime — Motive, difference 
m, amongst persons so conspinng not material — 
Special damage, to what extent to be proved, in suit 
for damages fiom conspiracy — Malacious prosecution 
by joint tort-feasors and conspiracy , different causes 
of action for — Limitation — Limitation Act (XV of 
1877), Sch 11, Arts. 23, 36, 120 — Standard of 
proof for actionable conspiracy, if same as for 
criminal offence — Assessment of damages — Civil 
Procedure Code ( Act V of 1908), s 80 — Notice 
of suit to Government officer acting m bad faith 
if necessary — Professional ethics — Counsel, retained 
by party, if may be examined as witness — Criminal 
Procedure Code ( Act V of 1898), ss 154, 172 — First 
information, proper recording of, by Police — 44 Case 
diaries, ’ ’ proper recording of, by investigating 
officer — Evidence Act (1 of 1872), ss. 157, 158 — 
Fust information repoit, use of, to corroborate 
or impeach informant — Explosive Substances Act ( VI 
of 1908), s. 5 — Bomb found m joint family residence, 
who may be held responsible foi, possession whose — - 
Jail Code, rules in opeiation of The law does not 
permit of a man being arrested m order t;o put 
pressure on his son to confess even if the person 
causing the arrest believed that by so doing he will 
get evidence that will lead to the conviction of 
persons engaged m a huge conspiracy. Where 
three persons were found to have acted m concert 
m having a man arrested with that object, the 
fact that two of them did not believe the story 
upon which the charge against the son was based 
to be true whilst the third believed in its truth was 
no ground for the exemption of the latter from 
liability for damages resulting to the father from 
the conspiracy, for the motive of one conspirator 
may be different from that of the others. The 
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□DAMAGES — contd. 

1. SUIT FOR DAMAGE — contd. 

( b ) Tort — contd . 

standard of proof of a conspiracy m a suit for 
damages resulting therefrom is not m India the 
same as if the defendants were being tried on a 
criminal charge. In the goods of Gopessur Dutt 
(Unreported), relied on. A suit for damages 
resulting from a conspiracy which would be indict- 
able at Common Law lies m British India according 
to the principles of justice, equity and good con- 
science, and the Indian Penal Code, by providing 
for only one form of criminal conspiracy, viz , to 
wage war against the King, cannot be considered 
to have taken away this civil remedy either express- 
ly or by necessary implication. Quinn v Leathern, 
[ 1901 ] A . C. 495, followed. A suit brought on a 
conspiracy must be kept strictly to the cause of 
action that has been set out m the plaint. If a 
conspiracy is, as in this case, indictable at Common 
Law, it gives rise to civil liability if damage has 
been occasioned by it to the plaintiff The present 
suit being based on two causes of action, viz., (i) 
to recover the damage occasioned to the plaintiff 
as the result of an actionable conspiracy ; and 
'(n) to recover damages for malicious prosecution 
against the defendants as joint tort-feasors : 
Held, that the suit though instituted beyond the 
period of limitation provided for suits for com- 
pensation for malicious prosecution was, in regard 
to the first mentioned cause of action, not barred 
by limitation, as it was brought within the period 
provided by Art. 36 or Art. 120 of the Limitation 
Act, the former article being applicable to the 
matter, and if it did not apply the latter being 
applicable. Damage to a substantial amount 
should be proved by the plaintiff m order to estab- 
lish a cause of action for conspiracy, though if 
substantial damage is proved the damages awarded 
need not be limited to the precise amount proved- 
Held, that the plaintiff should recover the amount 
he had to spend owing to his arrest, such damage 
not being too remote. A public officer sued hi 
respect of an act done m bad faith is not entitled 
to notice under s. 80, Civil Procedure Code. 
Shahunshah Begum v Fergusson, I. L R. 7 Calc 
499, Raghubans v Phool Kumari, I. L R 32 
Calc . 1130, Muhammad v. Panna, I. L. R. 26 All . 
220, relied on It is not the law that evey person 
m a joint Hindu family should, merely on the 
ground that a bomb is found in the joint family 
residence, be liable to be imprisoned and tried for 
an offence under the Explosive Substances Act, 
g. 5. If the article is found m a portion of the 
house of which one member of the family has the 
exclusive use, such member must pnmd facie be 
held responsible for anything that is found there. 
But if the article is found in a portion of the house of 
which all the members of the family have use 
•then primd facie the karta of the family is respon- 
sible. But in either case it is only a presumption 
which may be rebutted and if the Police act on the 
information, which they believe, showing that the 
.article found in a house is m the exclusive posses - 
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1. SUIT FOR DAMAGE— 

(6) Tort — contd 

sion of one member of the family and the articles is 
found in a portion of the joint family residence of 
which all the members of the family have the use, 
then the head of the family is not liable to arrest 
merely ori the ground that the article is found in a 
portion of the house to which all the family can 
resort Queen- Empress v. Sang am Lai, 1. L. R. 
15 All. 129, relied on. The Rules contained m what 
is known as the Jail Code are rules framed by the 
Local Government under the powers contained m 
the Prisons Act and subsequently sanctioned 
by the Governor-General in Council Rules 
when so framed and approved have the same 
force as the Statute, and it is net open to any 
person to set aside the provisions of such rules. 
A careful and accurate record of the first informa- 
tion has always been considered as a matter of the 
highest importance by the Courts m India, the 
object of the first information being to show what 
was the manner m which the occurrence was related 
when the case was first started. Emperor v. 
Kampu KuH, 11 C. W. N. 554, referred to. As 
the first information can be used m evidence 
under ss. 157 and 158 of the Evidence Act to corro- 
borate or impeach the testimony of the person 
lodging the first information such a document 
becomes valueless if drawn up by some person 
other than the proper informant. As the first 
information in this case which related to a charge 
of criminal conspiracy at Midnapore was drawn 
up by a police officer employed m the Criminal 
Investigation Department m Calcutta and settled 
by an attorney : Held, that it was of no value. 
The object of recordmg iS case diaries ” under s. 
172, Criminal Procedure Code, is to enable Courts 
to check the method of investigation by the 
Police, and this object was defeated in this case 
as the provisions of the law for recording tc case 
diaries ” from day to day had been deliberately 
disobeyed by the Police during the most important 
period of the investigation. Queen- Empress v. 
Mannu, I. L. R 19 All . 390, referred to. Peary 
Mohan Das v. D. Weston (1911) 

16 C. W. 3ST. 145 

2. Malicious abuse 

of civil process, if and when actionable~~~-Decree, 
invalid execution under erroneous belief in its 
validity — Trespass, actionable without proof of 
malice and want of reasonable cause — Want of 
reasonable and probable cause, if question of law — 
Second appeal — Damages tor trespass — Principle of 
assessment — Exemplary and nominal damages — 
Limitation Act (IX of 1908), if cieates rights to 
sue. Where there has been arrest of person 
or seizure of property m consequence of a civil 
action which is unfounded, vexatious and mali- 
cious, an action for damages may lie against 
the plaintiff. Whether there wa3 reasonable 
or probable cause is a mixed question of fact 
and law and the High Court in second appeal 
though bound to accept the facts found is en- 
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1. SUIT FOR DAMAGE— contd. 

(6) Tort— contd. 

titled to examine whether the inference drawn 
from those facts is legitimate. If a litigant exe- 
cutes any form of legal process which is invalid 
for want of jurisdiction, irregularity or any other 
reason, and in so doing he commits any act m the 
nature of trespass to person or property, he is 
liable therefor m an action of trespass ; it is not 
necessary to prove any malice or want of reasonable 
or probable cause Where therefore the defendant 
had obtained an attachment of the property of the 
plaintiff under an erroneous impression that he had 
a decree capable of execution, the d ffendant was 
liable to be sued by the plaintiff for damages 
for trespass. Chssold v. Gratchley , [1910] 2 
K . B. 244 , followed. Where land with stand- 
ing crop on it was attached by the defendant 
in execution of a decree which he erroneously 
believed he held against the defendant, but the 
plaintiff did not ask the direction of the Court 
or make any the slightest effort foi the protec- 
tion cf the crop, which in consequence deteriorated 
and ultimately became valueless. Held, that 
the attachment was not the proximate cause of 
the loss of the crop, and the defendant could not 
be made liable for the value of the crop. The 
plaintiff was also net entitled to recover the amount 
she had to pay to the pleader whom she employed 
to search the records and ascertain whether there 
was a valid decree against her in favour of the 
defendant. For an act of trespass for which no 
blame attached to the defendant he could not 
be held liable to pay exemplary damages. Only 
nominal damages (which is not necessarily small 
damages) should he allowed m recognition of the 
fact that there has been an infraction of a legal 
right which is actionable without proof of actual 
damage or harm. Bishun Singh v. A. W. N. 
Wyatt (1911) . . . 16 0. W . ST. 540 

3. — Wrongful attach- 

ment, suit for damages for — Want of reasonable and 
probable cause and malice must be proved — Malice , 
what amounts to — Special damage, proof of, amount 
of. In a suit for damages for attachment before 
judgment, the plaintiff is bound to prove want of 
reasonable, and probable cause for applying for 
attachment and malice in fact. The provisions of 
s. 95 of the new Code of Civil Procedure and s. 491 
of the old Code which empowered Courts to award 
compensation when the attachment was applied 
for on insufficient grounds, were nut intended to 
affect the applicability of the aforesaid rule of law, 
in regular suits brought for compensation. Malice 
means any improper or indirect motive, i.e., some 
motive other than thr one which should actuate the 
party. No hatred or enmity is required. Where the 
motive for the attachment is not to defeat any 
intended fraud on the part of the debtor, but to 
enforce speedy payment, it will amount to malice. 
The plaintiff in such a suit must prove special 
damage. It is not necessary however to show pecu- 
niary loss, or that the plaintiff was affected in 
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1. SUIT FOR DAMAGE — concld. 

(b) Tort — concld. 

a specific manner. It will be sufficient if it is'shown 
that the allegations made against him, must 
damage his reputation and credit. It will be- 
sufficient if the plaintiff must have sustained some 
damage such as the law takes notice of. Quartz 
Hill Gold Mining Company v. Eyre, 11 Q B. D 674 , 
referred to. Kumarasami Pillai v. Udayar Nadan y 
I. L. B. 32 Mad 170 , followed. The fact that the 
defendant is a man of slender means ought not to be 
taken into consideration as a ground ±oi reducing 
the amount awardable as damages to the plaintiff. 
Nanjappa Chettiar v. Ganapathi Gounden 
(1912) . . * . I. L. R. 35 Mad. 598 

DEBT. 

See Hindu Law — Debt. 

I. L. R. 30 Bom. 68 

DE BUTTER. 

See Court-fee. . I. L. R. 39 Calc. 908 
See Hindu Law — Endowment. 

See Land Acquisition. 

I. L. R. 39 Cale. 33 

Presumption, conditions 

of — If may be made m favour of an illegal transaction 
— Debutter lands, intention to create permanent 
tenancy' of, if may be presumed . A presumption 
m favour of a transaction assumes its regularity : 
it cannot b^ made m favour of that which offends 
legal principle. Whnre lands are debutter, to- 
create a permanent tenancy at a fixed rent under 
it would be a breach of duty m the shebait and 
an intention in the shebait to create such tenancy 
is not therefore presumable. Satya Sri Ghoshal. 
v. Kartik Chandra Das (1912) 

16 C. W. FT. 418 

DECLARATION. 

See Court-Fees Act, s. 17. 

I. L. R. 30 Bom. 628 

DECLARATION OE VALUE. 

See Railways Act (IX of 1890), s. 75. 

I. L. R. 39 Cale. 1029- 

DECLARATORY SUIT. 

See Court-fee . 1. L. R. 39 Calc. 70-4 

See Hereditary Offices Act, Bombay, 

s. 67 . . I. L. R. 36 Bom. 420 

See Jurisdiction. I. L. R. 34 All. 358 
DECREE. 

CoL 

1. Construction . . . .117 

2 . Alteration or Amendment . . II7 

3. Restitution of, on Reversal . 118 

See Civil Procedure Code, 1882, ss* 
272, 285, 324A. 

I. L. R. 36 Bom. 518 
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See Civil Procedure Code, 1882, ss. 

287, 293 . 1. 1 *. R. 36 Bom. 329 

See Civil Procedure Code, 1908, ss. 
47, 73, 0. XXI, r. 55 

I. L. R. 36 JBom. 156 
See Civil Procedure Code, 1908, s. 48. 

I. L. R 36 Bom. 368, 498 
See Civil Procedure Code, 1908, 
0. XXI, r, 16 . I. Ii. R. 36 Bom. 58 
See Hindu Law — Debt. 

I. Ii . R. 36 Bom. 68 
See Idol . 1. 1,. R. 36 Bom. 135 

See Limitation Act (IX or 1908), Sch. I, 
Art. 179 . I. Ii. R. 36 Bom. 638 

See Partition . I. L. R. 34 All. 493 
See Partition, suit for. 

I. L. R. 36 Bom 550 
See Sheeait . I L R, 30 Calc. 887 

form of— 

See Civil Procedure Code (1908), 0. 
XXI, r. 35 . I. L.R 34 All. 150 

See Easement . I. L. R. 39 Calc. 59 

• for money — 

See Execution of Decree. 

I. L. R. 39 Calc. 298 

of Appellate Court — 

See Mortgage . I. L. R. 39 Calc. 925 

1. CONSTRUCTION. 

- - - — Order dismissing an 

appeal for default — Appeal from such an order — 
Civil Procedure Code ( Act V of 1908), s. 2 , sub-s 
(2) ; 0. XLI , r . 17. An order dismissing, for 
default, an appeal under O. XLI, r. 17 of the 
Code of Civil Procedure, is not a ‘ * decree ’ * within 
the meaning of s. 2 of the Code, and as such is not 
appealable. Radha Nath Singh v. Chandi Charan 
Singh, 1. L. R. 30 Calc. 660 , Ramchandra Pandu - 
rang Naih v. Madav Purushottam Naik, I. L. R. 16 
Bom. 23. PohJcar Singh v. Copal Singh, I. L. R. 
Id All. 361, referred to. Rukminimayi Dasi v 
Paran Chandra Bhera (1910) 

I. Ii. R. 39 Calc. 341 

2. ALTERATION OR AMENDMENT. 

. Decree, amendment of — 

Clerical or arithmetical mistake — Whether successive 
applications for amendment of decree maintainable — 
Civil Procedure Code ( XIV of 1882), ss. 13, 206 — 
Inherent power of Court. A Court is competent to 
entertam successive applications for amendment 
of clerical or arithmetical mistake in a decree, 
or of error arismg therein from any accidental slip 
or omission. Such applications for amendment 
Of a decree are not barred by the rule of res judicata. 
But if an application for amendment has been heard 
and disposed of on the merits, a subsequent appli- 
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2 ALTERATION OR AMENDMENT — concld. 
cation may not he maintained in the same matter^ 
and it may be barred upon general principles of law. 
The power to amend a decree so as to correct a 
clerical or arithmetical mistake therem, or an error 
arismg from an accidental slip or omission, is 
inherent m every Court and may be exercised at any 
time the error, is discovered, although the Court 
cannot exercise such power unless the error is of 
the description mentioned m s. 206 of the Code of 
1882. Langat Singh v. Janki Koer (1911) 

I. L. R. 39 Calc. 265< 

3. RESTITUTION OF, ON REVERSAL. 

Execution — Appeal — 

Surety-bond for restitution — Suit. Where a bond is 
passed as security for restitution m the event of the 
decree being reversed m appeal, a suit based upon 
such bond can be maintained. Motilal Virchand^ 
v. Thaxore Chandrasangji (1911) 

I L. R. 36 Bom. 42. 

DECREE IN FORECLOSURE. 

See Mortgage I. L. R.-39 Calc. 925- 

DEFENCE. 

See Habeas Corpus 

I. L. R. 39 Calc. 164 

DEKKHAN AGRICULTURISTS’ RE- 
LIEF ACT (XVII OF 1879). 

See Civil Procedure Code, 1908, s. 1L 

I. L. R. 36 Bom. 54& 

s. 2. 

1. Agriculturist — Definition 

— Sources of income — Agriculture — Scholarship or 
stipend received by a student is not income from 
non- agricultural sources The income from agri- 
cultural sources of two brothers was Rs. 250 a year r 
They had two houses which yielded as rent Rs. 30 
a year. One of the brothers held a scholarship of 
Rs. 15 a month ; and the other received a stipend of 
Rs- 7 a month at a training college. The money 
they thus received from non-agricultural sources 
amounted to Rs. 294. A question havmg arisen 
whether they were agriculturists within the meaning 
of s. 2 of the Dekkhan Agriculturists’ Relief Act 
(XVII of 1879) : Held, that the brothers were* 
agriculturists, for the money they received either 
as scholarship or stipend were mere bounties * 
Parvatibai v. Yeshvant Krishna (1911) 

I.L.R 36 Bom. 199* 

2. Agriculturist — De~ 

fimtion — Son of agriculturist is not an agriculturist * 
The mmor son of an agriculturist who is depending 
for his support on his father is not an agri- 
culturist within the meaning of s. 2 of the Dekkhan 
Agriculturists’ Relief Act (XVII of 1879). ^ De- 
pendence for livelihood upon another who is an. 
agriculturist is not the same thing as earning 
livelihood for oneself by agriculture To earn 
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DEKKHAN AGRICULTURISTS’ RE- 

LIEP ACT (XVII OF 1879)— contd. 

• s. 2 — concld. 

livelihood by agriculture is to obtain means of 
livelihood by it. Dagdu v Mirasheb (1912) 

I. Ij. B 36 Bom. 496 

3. — Agi icultunst — Definition 

— Gosavis — Earning livelihood by mendicancy and 
also from agriculture. The plaintiffs who were 
Gosavis had no lands of their own at the date of 
the suit, but purchased some thereafter They 
were following two occupations, one that of 
Gosavis, and the other that of agriculture. On a 
claim made by them to be agriculturists within the 
meaning of the term as defined m the Dekkhan 
Agriculturists’ Relief Act, 1879 : Held , that the 
plaintiffs were not agriculturists, for they adduced 
no proof to bring themselves under the first part of 
the definition, and they could not take advantage of 
the second branch inasmuch as they being Gosavis, 
the presumption would be that their ordinary 
occupation was that of mendicancy Savalpuri 
v. Bala valad Yadaoshet (1912) 

I. Ij. JEt. 36 Bom. 543 

4. s- Expl. (b) — Agriculturist — Grant of 

a village as service vatan — Construction — Grant of 
revenue and not of soil — Holders not agriculturists. 
Where a Sanad evidencing grant of a village as 
service vatan did not go the length of grantmg 
anything more than a share of the revenue and 
provided that m certain cases the grant may be con- 
verted into private property, which had not been 
done, and a question having arisen as to whether 
the grant was one of soil and whether the holders 
were agriculturists within the meaning of the Dek- 
khan Agriculturists’ Relief Act (XVII of 1879) : 
Held, that the grant was a grant of a share of the 
revenue and not a grant of the soil and did not 
entitle the holders to be considered agriculturists in 
view of explanation (6) to s. 2 of the Dekkhan Agri- 
culturists ’ Relief Act (XVII of 1879). Chunilal 
■Jamnadas v. Bhanuhati (1911) 

I. X.. R. 36 Bom. 151 

s. 10A — Written instrument — Oral evi- 
dence to vary the terms — Enactment relating to 
procedure — Retrospective effect — pending pi oceedmgs 
— Suit — Appeal. The law embodied in s 10A 
of the Dekkhan Agriculturists’ Relief Act (XVII 
of 1879) is one of procedure, and being retrospective 
in effect applies to pending proceedings whether 
in a suit or an appeal. Gopal Ghela v Rajaram 
*Amtha (1911) . . I. L. R. 36 Bom. 305 

ss. 39, 48 — Conciliation — Time taken 

up m conciliation proceedings — Exclusion of time — 
Limitation. The plaintiff sued on a promissory note 
klated the 12th of June 1905. He first applied on 
the 23rd May 1908 for a conciliator’s certificate 
under s. 39 of the Dekkhan Agriculturists’ Relief 
Act, 1879, and obtained it on the 31st August 
1908. Then, on the 10th September 1908, both 
lie and the defendant made a joint application for 
•conciliation. The conciliator held that the first 
•certificate that he had granted had become useless, 
&nd gave a fresh certificate on the 3rd December 


DEKKHAN AGRICULTURISTS’ RE- 
LIEF ACT (XVII OP 187 Qy- concld. 

ss. 39, 48 — concld. 

1908. The suit was brought on the 11th December 
1908. It was contended that the suit was barred 
by limitation Held, that the suit was within time, 
inasmuch as the whole proceeding from the 23rd 
of May 1908 to the 3rd of December 1908, was one 
and continuous, and that period should be exclud- 
ed under s. 48 of the Act. Devidas v Vithaldas 
(1911) . . . . I. L R. 36 Bom. 183 

. ss, 47 and 48 ' — Transfer of Property 

Act (IV of 1882), s. 85 — Limitation Act (IX of 
1908), s. II, Ait 11 — Agncultunst mortgagor — 
Suit — Conciliator's certificate — Mortgagor necessary 
party along with other persons intei ested — Exclusion 
of time spent in obtaining Conciliator ’ s certificate — • 
Limitation. Defendants 1 and 2 brought a suit 
on a mortgage against defendant 3 and while the 
suit was pending, defendant 3 mortgaged the same 
property, namely, a house along with other pro- 
perties to the plaintiffs Defendants 1 and 2 
having obtamed a decree, they applied for execu- 
tion and sought to recover the decretal debt by 
sale of the house. Thereupon, the plaintiffs inter- 
vened and applied that the house should be sold 
subject to their mortgage lien. The plaintiffs’ 
application being disallowed they brought a suit 
against defendants 1, 2 and 3 to establish their 
right founded on their mortgage. The suit was 
brought within one year of the order rejecting 
their application after the exclusion of the time 
taken up m obtaining the Conciliator ’s certificate 
under ss. 47 and 48 of the Dekkhan Agriculturists ’ 
Relief Act (XVII of 1879), defendant 3 bemg des- 
cribed m their mortgage as an agriculturist. 
Defendants 1 and 2 contended that defendant 3 
being not a necessary party, the Conciliator’s 
certificate was unnecessary and the suit was time- 
barred. Held, that under the provisions of the 
Transfer of Property Act (IV of 1882) defendant 
3 was a necessary party to the suit which was 
brought on the strength of the mortgage and he 
being an agriculturist, the Conciliator’s certificate 
was necessary and the suit was, therefore, not 
time-barred. Eknath Pandoba v Dagaduram 
(1912) . . . I. L. R. 36 Bom. 624 

DELIVERY OP GOODS. 

See Carriers . I. L. R, 39 Calc. 311 

DEPOSITION. 

taken in absence of accused — 

See Habeas Corpus. 

I. L. R. 39 Calc. 104 

DEPUTY MAGISTRATE. 

in charge of the district — 

See Magistrate, jurisdiction of. 

I. L. R. 39 Calc. 1041 

DESHGAT INAM. 

See Forfeiture I. L. R. 36 Bom. 539 
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DEUR, RAJAH OF. 

See Sana d . I L. R. 36 Bom. 639 

DIGWAR. 

. ■ position of— 

See Landlord and Tenant 

I. L. R. 39 Calc. 696 

DIGWARI TENURE. 

See Landlord and Tenant 

I. L. R. 39 Calc. 696 

DISCHARGE OF ADMINISTRATOR. 

order of — 

See Administrator pendente lite 

I. L. R. 39 Calc. 587 

DISORDERLY HOUSES ACT (II OF 1907, 
E. B. AND ASSAM). 

ss. 2, 7 — House , use of, as brothel 

or for habitual prostitution — S. 7 , object of — Order 
under cl. (b) of s 2 , effect of — Proceedings under, 
how instituted — Criminal Procedure Code , s. 190. 
S 7 of Act II of 1907 (E. B and Assam) is an 
enabling section and is not a necessaiy part of the 
procedure of the Act prior to the prosecution 
being instituted. It is not necessary to have 
recourse to that section if the Magistrate can 
be satisfied in other ways that the nuisance com- 
plained of is continuing. S. 6 of the Act creates 
an offence under a local law and proceedings 
relating to such offence should be taken under 
s. 190 of the Ciiminal Procedure Code. Where 
a Magistrate authorised an Inspector of Police 
to enter and inspect the houses and the Inspector 
asked the Sub-Inspector to make the enquiry : 
Held, that the Magistrate had no jurisdiction to 
take cognizance of the case on the Sub-Inspector’s 
report. The Magistrate could either treat the 
Sub-Inspector’s report as a complaint under s. 190 
(a), m which case he would have to call upon the 
Sub-Inspector to appear and substantiate the 
report on oath ; or under s, 155 direct the Police 
to investigate the case and submit a charge-sheet 
if they thought proper. Where the Sub-Inspector 
stated in his report that he was satisfied that 
a woman was going on with her profession of 
prostitution ’ ’ but did not say that she was using 
her house to the annoyance of the inhabitants 
of thb vicmity : Held, that although the report 
might furnish a basis to the Magistrate to call 
upon the Sub-Inspector to depose on oath as 
complainant, the report itself did not disclose a 
complete case under s. 2 of the Act. Eeroja 
Peshakar v. Amirtjdein (1912) 

16 C. W. N. 1049 

DISPUTE CONCERNING EASEMENT. 

_ Right of passage of sur- 
plus water through an al — Jurisdiction of Magistrate 
to direct an opening m the al to be made by a party, 
and, on failure, by the Police — Criminal Procedure 
Code (Act V of 1898), s . 147 . The Magistrate has 


DISPUTE CONCERNING EASEMENT' 

— concld 

Jurisdiction, under s 147 of the Criminal Procedure- 
Code, On being satisfied that a party has a right to 
have an opening in an al, for the purpose of draining 
off the surplus water from his lands, and that he 
has exercised the right for soveral years, and also on 
the last occasion, when it was exercisable, to pass 
an order requiring the opposite party to make the 
opening within a reasonable time from its date, 
and, on his failure to do so, directing the Police to 
make the same . Dowlat Koer v. Siva Per shad 
Pandit, 12 Ind Cas. 615 Pashupati Nath Bose v. 
Nando Lai Bose, 5 C. IF. N. 67, and Laht Chandra 
Neogi v. Tarim Pershad Cupta, 5 C. W. N. 335 , 
followed Dalmir Puri v. Khodadad Khan, I. L. 
R. 36 Calc 923, distinguished In re Lindsay , 
I.L.R 4 Mad 121, not followed Ambica Prasad 
Singh v . Gtjr Sahay Singh (1912) 

I. L. R. 39 Calc. 560 

DISPUTE CONCERNING LAND 

- Likelihood of breach of 

the peace — Jurisdiction of Magistrates — Criminal 
Procedure Code(V of 1898), ss. 107 , 145. There is- 
no conflict between ss. 107 and 145 of the Criminal 
Procedure Code. The fact that there is a dispute 
concerning land, likely to cause a breach of the 
peace, does not deprive a Magistrate of jurisdiction 
under s- 107 of the Criminal Procedure Code, where 
he is informed that any person is likely to commit 
a breach of the peace or disturb public tranquility 
or to do any wrongful act that may probably 
occasion a bleach cf the peace or disturb the public 
tranquility. Whether, after proceeding under s. 
107 of the Criminal Procedure Code, it will 
be proper for Magistrate to act under s. 145 of the 
code, must depend on the circumstances of each 
case as it arises, viz., whether likelihood of a breach 
of the peace continues or not The competence- 
of the Magistrate to proceed under s. 107 of the 
Code against persons not m possession must 
depend upon whether as against those persons the 
conditions specified in the section have been estab- 
lished. Emperor v. Abbas (1911) 

I. L. R. 39 Calc. 150 

DISQUALIFIED PROPRIETOR 

manager of— 

See Mahomedan Law — Pre-emption. 

I. L. R. 39 Calc. 915 

DISTRICT JUDGE. 

powers of — 

See Bengal, N -W P., and Assam Civil 

Courts Act (XII of 1887), ss. 8, 21. 

I. L. R. 34 All. 205 

See Transfer . I. L. R. 39 Calc. 146 

DISTRICT MAGISTRATE. 

See Bombay District Police Act, s 42* 

I. L. R. 36 Bom. 504 
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DISTRICT MAGISTRATE — concld. 

. jurisdiction of — 

See Further Inquiry. 

I. Xj. R. 39 Calc. 238 

DISTRICT MUNICIPAL ACT (BOM. Ill 
OF 1901). 

s. 96, sub. ss. (2), (3) (a), (4) (a) 

<ii) and (5 ) — Application to Municipality to 
reconstruct a house , building balconies — “Permis- 
sion note ” to rebuild the house — Permission to build 
balconies indefinitely delayed — Building of balconies 

Indefinite delay inconsistent with the District 

Municipal Act {Bom. Act 111 of 1901). On the 
3rd July 19^3 the plaintiff applied to the Ahmed- 
abad Municipality for permission to reconstruct 
his house, building balconies on its two sides. 
On the 25th July 1903 the Municipality issued 
a “ permission note ” giving the plaintiff per- 
mission to rebuild his house and informing him 
that as regards the building of the balconies his 
application was placed before the Managing 
Committee and that until the permission was 
granted he must not do any work in that respect. 
The plaintiff not having heard from the Municipali- 
ty, he built the balconies. On the 4th August 1904 
the Municipality called upon the plaintiff to remove 
the balconies, and his application to the Muni- 
cipality to reconsider their decision having failed, 
he brought of suit against the Municipality for an 
injunction restraining them from removing his 
balconies. Held , that the plaintiff was entitled 
to succeed. There being no subsisting provisional 
order referred to in s. 96, sub-s. (4) (a) (li) of the 
District Municipal Act (Bom. Act III of 1901), the 
plaintiff was entitled to the liberty of proceeding 
allowed by sub-s. 4. After the expiry of one month, 
the order as to the balconies -was spent and the 
plaintiff became entitled to proceed with the pro- 
posed work. Per Curiam Under the District 
Municipal Act (Bom. Act III of 1901) an applicant 
is not be restrained from proceeding with his 
work merely because a provisional order, which is 
expressly limited to one month, may have been 
issued months, or even years, earlier. An order 
directing indefinite delay is inconsistent with the 
District Municipal Act (Bom. Act III of 1901). 
Ahmedabad Municipality v. Ramji Ruber 
(1911) . . . . I. L. R. 36 Bom 61 

— — s, 160 — Municipality — Compulsory — 

Acquisition of land — Compensation — Arbitration — 
Decision of District Court — Appeal — High Court — 
Construction of Statutes . No appeal lies from the 
decision of a District Court under cl. (3) of s. 160 
of the Bombay District Municipal Act (Bom. Act 
HI of 1901). Where a statute creates a right not 
.existing at common law and prescribes a particular 
remedy for its enforcement, then that remedy alone 
must be followed* Wolverhampton New Water- 
works Co. v. Hawhesford , 6 O. B. N. S. 336, followed, 
Chunilal Virchand v . Ahmedabad Municipality 
(1911) .... I. L. R. 36 Bom. 47 


DIVORCE. 

See Divorce Act (IV of 1869) s 57. 

I. L. R. 34 All. 203 

. — — — Condonation of incestu- 

ous adultery — Cruelty , decree of, necessary to revive 
condoned adultery — S ubsequent conduct , without 
physical violence , causing injury to health. Where 
a husband had committed, incestuous adultery 
which the wife had condoned, and subsequently 
the husband, without actually using physical 
violence, was guilty of such treatment and conduct 
as caused his wife ’s health to suffer : Held, that 
such treatment amounted to cruelty, and the 
incestuous adultery had been revived A lesser 
degree of cruelty is necessary to revive a condoned 
offence than to found an original charge. Durant 
v. Durant , 1 Hag. Bed Rep. 733 , Bramwell v. 
Bramwell, 3 Hag Eccl. Rep. 618 , Cooke v. Cooke 3 
Sw <Ss Tr. 126, Ridgway v. Ridgway, 29 W . R. 
{Eng.) 612, approved and followed. Thompson v. 
Thompson (1911) . . I. L. R. 39 Calc. 395 

DIVORCE ACT (IV OF 1869). 

s. 57. — Marriage — Remarriage of peti- 
tioner in divorce proceedings within six months 
of the decree becoming absolute. Where the success- 
ful petitioner m a suit for dissolution of marriage 
entered into a second marriage within six months 
of the decree for dissolution of marriage becoming 
absolute, it was *held that the second marriage was 
void. Warier v Warier, L. R. 15 P. D. 152 ; 59 
L J.P.&M. 87, followed. Jackson v. Jackson 
(1911) . . . . I. L. R. 34 All. 203 

DOCUMENTS. 

See San^d, construction of. 

I. L. R. 36 Bom. 639 

DRUGS. 

See Excisable Articles. 

I. L. R. 39 Calc. 1053 

E 

EASEMENT. 

Light and air — Ancient lights, in- 
fringement of — Limitation Act {IX of 1908), s. 26, 
scope of — Nuisance — Measure of right — Previous 
enjoyment — Interlocutory Injunction, technical breach 
of — Inquiry as to damage, refusal of — Form of 
decree — Costs . An action for the infringement of 
the easement of light and air, is founded not on 
trespass, but on nuisance. To amount to an 
actionable nuisance, the interference, in the case 
of a house suitable for residence and business 
purposes, where the selling and letting value has 
not been diminished, must cause a sensible privation 
of light and air, sufficient to render the occupation 
of the house uncomfortable and to a sensible degree 
less fit for tbe purposes of business. In an action 
for infringement, the character of the previous 
enjoyment of the dominant tenement must be 
taken into consideration, but it does not furnish 



( 125 ) 


DIGEST OF CASES. 


( 126 ) 


E ASEME N T — conoid. 

the decisive measure of the “ unlawful hurt or 
annoyance.” Colls v. Home and Colonial Stores , 
Ld , [1904:] A. C. 179, Kine v. Jolly, [1905] 1 CTi . 
45/?, Higgins v. Betts, [1905] 2 Ch. 210, considered. 
Bagram v. Khettra Nath Karformah, 3 B L. B. 
(0. C.) 18, Modhoosoodan Bey v. Bissonauth Bey, 
15 B. L B. 361, and Belhi and London Bank v. 
Hem Ball Butt, I. L. B. 14 Calc. 839, referred to. 
To determine whether a nuisance has been proved, 
the existing state of things must be considered, 
but subject to the qualification that light and air 
coming from other sources , to which a right has not 
been acquired by grant or prescription, ought not 
to be taken into account. Colls v. Home and 
Colonial Stores, Ld., [1904] A. C. 179, Jolly v. 
Kine, [1907] A. C . 1, and Kme v. Jolly, [1905] 
1 Ch. 480, followed. Paul v. Robson (1911) 

I L. R. 39 Calc. 59 

EJECTMENT. 

See Cantonment Tenure. 

I. Xj. R. 36 Bom. 1 

See Landlord and Tenant — Ejectment. 

I. L. R. 39 Calc 903 

See Under-raiyat I. L. R. 39 Calc. 278 

suit for — 

See Civil Procedure Code, 1882, s. 539. 

I. L. R. 36 Bom. 29 

EXjECTION. 

See Municipality I. Xi. R. 34 All. 649 
ELEPHANT. 

— Nature and extent of lia- 

bility for damage done by elephant — An elephant 
belongs to a dangerous class of animals . Liability 
of owner and person m possession. It may be laid 
down as a rule of law that m India the elephant 
belongs to a dangerous class of animals. A person 
who keeps an animal belongmg to a class that is 
dangerous takes the risk of any damage it may 
do. The absolute liability of a person for any harm 
done by his animal independently of any intent 
•or negligence on his part does not depend on the 
manner or extent to which such animals are 
employed, but upon the nature of the class to 
which such animal belongs or the particular 
kind of mischief committed. Liability for damage 
done by an elephant attaches to the owner 
of the elephant as well as to a person in whose 
possession the elephant happens to be when 
it commits such damage. Vedapuratti v. Kappan 
Nair (1912) . . I L. R. 35 Mad. 708 

ENCROACHMENT. 

See Building I. L. R. 39 Calc. 84 
EQUITABLE SECURITY. 

See Mortgage I. L, R. 39 Calc. 810 

ERRONEOUS DECISION. 

on a question of law — 

See Res Judicata 

L L. R. 39 Calc. 848 


ESTATE IN COMMON TENANCY. 

See Sale for Arrears of Revenue. 

I. L. R. 39 Calc. 353 

ESTATES PARTITION ACT (BENG*. V 
OF 1897). 

ss. 25, 119 — Civil suit for declaration 

of tenancy right where Collector decides against it in 
partition proceedings — Maintainability — Befect of 
parties, objection when must be taken. Where in the 
course of partition proceedings before the Collector 
the defendants set up a claim that they were 
tenants in respect of that land to which the plaintiffs 
who were some of the joint proprietors objected 
and the objection was overruled by the Collector : 
Held, that a suit by the plaintiffs for a declaration 
that there was no tenancy right of the defendants 
was not barred. Laxhi Choudhry v. Akloo 
Jha (1911) .... 16C. W.N. 639 

ESTOPPEL. 

Col. 

1. Estoppel by Conduct . . . 12g 

2 Estoppel and Res Judicata distin- 
guished 128 

See Adoption I. L. R. 34 AIL 8 

See Civil Procedure Code, 18S2, s. 43. 

I. L. R. 34 All. 172 

See Custom. . I. L. R. 39 Calc. 418 
See Fraud . . I. L. R. 36 Bom 185 

See Mortgage . I. L. R. 34 All. 640 
See Transfer of Property Act, s. 107. 

I. L. R. 36 Bom. 500 

1. ESTOPPEL BY CONDUCT. 

1. — — — N on-transferable 

occupancy holding — Mortgage of the holding — Pur- 
chaser of the holding at private sale — Subsequent 
lease by landlord to purchaser — Evidence [Act 1 of 
1872), s. 115. A person, having a raiyati interest 
in certain lands, mortgaged the same to the plaintiff 
without the landlord’s consent. Subsequently 
various transfers of portions of tbe lands mortgaged 
were effected to different persons by the widow of the 
mortgagor. Finally, the widow sold a portion 
of the mortgaged lands with the consent of the 
landlord to one Radha Kanta Chakravarti, who 
after his purchase took a fresh lease of the same 
from the landlord at an enhanced rent on payment 
of a premium. A suit having been instituted 
by the mortgagee for recovery of the mortgage 
money, the widow and all the subsequent trans- 
feiees, including the purchaser, were made parties 
The purchaser pleaded that he was not a necessary 
party to the suit, and that the mortgage was 
invalid on the ground that the raiyati right was not 
transferable. The District Judge having decided 
against him on these points, the purchaser appealed 
to the High Court : Held (Coxe, J, dissenting), 
that the purchaser claiming under a title party, 
at least created by the mortgagor, was estopped 
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ESTOPPEL — co ntd 

I. ESTOPPEL BY CONDUCT — contd. 
from raising the plea of non -transferability of the 
holding Krishna Lai Shaha v. Bhanab Chandra 
Bahai , 9 C Tf N. ccxlvm , Asmatunnessa Khatun 
Saheba v. Haiendra Lai Biswas, I. L. B 35 Calc. 
904 , 12 C. W N. 721 , Doe v Stone, 3 C. B. 176, 
Doe v Viclers, 4 Ad & E 782 , Hughes v. Howard 
25 Beav . 575, Debendra Nath Sen v. Mirza Abdul 
Samed Seraji, 10 C. L. J 150, referred to Radha 
Kanta Chakravarti v . Ramananda Shaha (1912) 
I. L. R. 39 Calc. 513 

Bent free tank — 

Sanad — No mention of lent in the sanad — Tenants 
making improvement by re-excavating tanks , effect 
of — Inference of landlord's intention to grant rent- 
free right. In a suit brought by the landlord to 
recover possession of a tank with its banks, and 
in the alternative to have the lands assessed with 
fair rent, the defendant pleaded that the tank had 
been msicar (rent free) from a long time by virtue 
of a sanad granted by the predecessor of the plaint- 
iff. The sanad was granted in the year 1850 to re- 
excavate an unclaimed silted-up tank, by which 
the grantee was required to excavate the tank 
by employmg earth-cutters, and the only restric- 
tion imposed was that the limits of the ancient 
tank were not to be exceeded. There was no 
provision for the payment of any rent in the 
present or future, and nothing was said as to the 
duration of the grant. The ancestor of the defend- 
ant re-excavated the tank at considerable expense, 
and it has been m the exclusive possession of the 
family of the defendant from father to son, and 
still supplies good drinking water : Held, that, 
under the circumstances, the plaintiff was estopped 
from asserting that the tank with its banks should 
come under a new liability of which there was no 
indication m the previous history of the tank 
and that, therefore, it could not be assessed with 
any rent. Held, per Chatterjee, J., that according 
to Hindu shastras, digging new tanks and re- 
excavation of old ones being supremely meritorious, 
the ancestor of the plaintiff could never have 
meant that the grant made by the sanad was a mere 
license ; and that the defendant was entitled to 
hold the tank with its banks without payment 
of rent as long as the tank served the purpose for 
which the grant was made. The possession of a 
party basing his title on a grant, and not on adverse 
possession as an alternative source of title, cannot 
be used for any purpose other than for explammg 
the grant on which he relies. Birendra Kishore 
Manikya v. Akram Ali (1912) 

I. L. R. 39 Calc. 439 

Estoppel by con- 
duct — Hindu law — Adoption by Hindu widow under 
authority of her husband — Subsequent suit to set aside 
adoption as invalid — Denial of any valid autho- 
rity to adopt — Adopted son having on faith of re- 
presentations by widow married, performed shradh 
of adoptive father and incurred heavy liabilities m 
maintaining his change of status and privileges. In 
this case, which was an appeal from the decision 


ESTOPPEL — contd. 

1. ESTOPPEL BY CONDUCT — concld, 

of the High Court m Dharam Kunwar v Balwant 
Singh, I L. B. 30 All . 549, their Lordships of 
the Judicial Committee, while expiessing their 
opinion that the quostion m the case might well 
be decided as one of fact on the appellant’s own 
statements without recourse to the doctrine of 
estoppel, did not differ from the view of the 
High Court as to the applicability of that 
doctrine. The appellant, they held, had asserted 
her authority to adopt in the most solemn manner 
under her hand and seal, and her conduct both 
befoie and after that assertion had been of a 
like unequivocal character. She could not now 
be allowed to change her story without grave 
injustice ensuing to the respondent, who had 
acted m reliance upon her deliberate and repeated 
representations. The estoppel, however, their 
Lordships said, must be taken as being purely 
personal, and did not bind any one claiming by an 
independent title. Dharam Ktjnwar v. Balwant 
Singh (1912) . . I. L. R. 34 All. 398 

4. — — — Occupancy hold- 

ing mortgaged to zammdar and sold m execution 
of a decree on the mortgage as a fixed-rate holding — - 
Ejectment of purchaser — Bight of purchaser to 
recover possession — Possessory title. An occupancy 
holding was mortgaged to the zammdar as a 
fixed-rate holding ; was sold as such in execution 
of a decree on the mortgage and purchased by a 
stranger, who remained m possession thereof for 
some eleven years, paying rent to the zamindar. 
Subsequently the purchaser was disposssed by 
the judgment debtor. Held, on suit by the pur- 
chaser to recover possession that the defendant 
was estopped from setting up the plea that the 
holding was an occupancy holding and that, the 
defendant having no title at all, the plaintiff was 
entitled to regain possession on the strength of 
his possessory title. Asghar Husain v. Pal 
Ahir (1912) . . I. L. R. 34 All. 538 

2. ESTOPPEL AND RES JUDICATA DIS- 
TINGUISHED. 

1. — — Settlement — Sui £ 

by after-born son to set aside settlement— Difference 
between estoppel and res judicata Estoppel and 
res judicata are entiiely different. Bes judicata 
precludes a man averring the same thing twice over 
m successive litigations, while estoppel prevents 
him saying one thing at one time and the opposite 
at another. Cassamally Jairajbhai v. Sir 
CuRRIMBHOY EbRAHIM (1911) 

I. L. R. 36 Bom. 214 

2. — Bes judicata and 

estoppel distinguished. Bes judicata ousts the 
jurisdiction of the Court while estoppel does no 
more than shut the mouth of a party. Estoppel 
never means anything more than that a person 
shall not be allowed to say one thing at one time 
and the opposite of it at another time ; while 
res judicata means nothing more than that a person 
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E STOPPED — concld . 

2. ESTOPPEL AND RES JUDICATA DIS- 
TINGUISHED — conoid. 

shall not be heard to say the same thing twice over* 
Bhaishanker Nanabhai v . Morarji Keshavji 
& Co; (1911) . . I. L. B. 36 Bom. 283 

EVIDENCE, 

See Acknowledgment. 

I. L. B. 39 Calc. 789 
See Agra Tenancy Act (II of 1901) ss. 
166, 201 . I. L. B. 34 All. 250 

See Causing Death by rash or negli- 
gent Act . I. L. B. 39 Cale. 855 
See Custom . I. L. B. 39 Calc. 418 

See Evidence Act (I of 1872). 

See Evidence Act (I oe 1872), ss. 14, 15. 

I. Xi. B. 34 All. 93 
See Evidence Act (I of 1872) s. 69. 

I. Ii. B. 34 All. 615 
See Evidence Act (I of 1872), s. 108. 

I. Ii. B. 34 All. 30 
See Evidence Act (I of 1872), s. 114. 

I. L. B. 34 All. 511 
See Guarantee I. Ii. B. 30 Bom. 387 

See Habeas Corpus. 

I. Ii. B. 39;Calc. 164 

See Parda-nashin lady. 

I. L. B. 34 All. 455 

See [Registration Act (III of 1877), ss. 

3, 17, 40 . I. Ii. R. 35 Mad. 63 

See Registration Act (III of 1877) 
ss. 32, 33 . I. L. B. 34 All. 331 

See Registration Act (III of 1877), 
ss. 32, 66, 75 I. Ii. B. 34 All. 253 

See Road-Cess Returns. 

I. L. R 39 Calc. 1005 

See Teishkhana Paper. 

I. L. B. 39 Cale. 995 

See Thumb-impression. 

I. Ii. B. 39 Calc. 348 

admissibility of — 

See Evidence Act (I of 1872), ss 11, 32. 

I. L. B. 34 All. 341 

bearing and recording of— 

See Criminal Procedure Code (Act V 
of 1898), s. 263 I. Xi. B. 39 Calc. 931 

EVIDENCE ACT (I OP 1872). 

See Habeas Corpus. 

I. Ii. B. 39 Calc. 164 

ss. 3. 10, 45, 101, 135— 

S$e Probate , I. L. B. 39 Calc. 245 


EVIDENCE ACT (I OP 1872)— contd. 

■ , s. 10 — Documents in 'possession of one 

conspirator if admissible to prove complicity of 
another — Independent proof of complicity if neces - 
sary. What has to be established under s. 10 
of the Evidence Act to make documents found 
in the possession of one of several persons ac- 
cused Jof conspiracy admissible against the other 
accused is that there is reasonable ground to 
believe in the existence of a conspiracy amongst 
such-persons. It is not necessary for this purpose 
to establish by independent evidence that they 
were conspirators. Queen Caroline's Case , 2 B. 
cfc B 302, JR. v. Jacobs , 1 Cox , C. C. 173, B. v. 
Duffield, 5 Cox, C. C. 404, 434, referred to. Pulin 
Behari Das v. King-Emperor (1911) 

16 C. W. N. 1105 

ss, 11. 32 — Evidence — Admissibility — 

Statements of deceased persons . Held , that if the 
terms of a deposition made by a person since 
deceased do not fall within the provisions of s. 32 
of the Indian Evidence Act, 1872, the provisions 
of s. 11 of the Act will not avail to make such 
deposition evidence. Bela Rani v . Mahablr 
Singh (1912) . . I. D. B. 34 All. 341 

ss. 14, 15 — Indian Penal Code, s. 42$ 

— Cheating — Evidence to show instances of cheating 
other than those charged inadmissible. A person 
employed as a clerk in charge of the renewal 
of licenses for hand-carts received R2 for each 
such renewal, whereas he ought to have taken 
Rl-14. He was charged with cheating, and 
evidence was produced showing that he had taken 
2 annas in excess from persons other than those 
named in the charge. Held, that such evidence 
Was inadmissible either under s. 14, or under s. 15 
of the Evidence Act. Emperor v. Debendra 
Prosad, I. L. JR. 36 Calc. 573, distinguished. 
Empress v. M. J. Vyapoory Moodeliar, I L It. $ 
Calc. 655, referred to. Emperor v. Abdul Wahid 
Khan (1911) . . . I L. B< 34 All. 93 

s. 21 — i 

See Road-cess Returns. 

I. Ii. B. 39 Calc. 1005 


ss. 25, 27 — Police deposing to admis- 
sion of guilt by accused , impropriety of Where the 
Police Sub-Inspector m his deposition before the 
Court stated that one of the accused admitted 
before him his guilt and that from the statement 
of that accused he (the Sub-Inspector) could 
understand the exact nature of the offences com- 
mitted by the accused : Held, that the Sub- 
Inspector ought never to have been allowed to 
make such statement before the assessors whose 
minds must have been considerably prejudiced 
therebv. Paimullah v. King-Emperor (1911) 

10 C. W. N. 238 


ss. 25, 114, III. (b) 133 and 157— 

Accomplice, corroboration of — Material particulars , 
vhat are — Admissibility of previous statements of 
iccomplice to Inspector of Police — S. 157, 44 autha- 
'thi Ip.oallv comvetent to investigate the fact. 


3 ? 
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EVIDENCE ACT (I OP 1872)— contd. 

. s. 25 — contd. 

meaning of — Competency of officer of Criminal Inves- 
tigation Department .< — Criminal Procedure Code ( Act 
V of 1898), ss. 162, 154 , 155, 157 and 551— Act 
XIV of 1908 — Letters Patent, els. 25 and 26. On 
a preliminary objection raised by the Crown 
with reference to the jurisdiction of the Court : 
Held, that the Letters Patent, s. 26, authorises 
the grant of a certificate by the Advocate-General 
in a case tried by a Special Bench appointed 
under the Indian Criminal Law Amendment Act 
{XIV of 1908). The following five points of 
law were raised in the certificate of the Advocate- 
General m this Letters Patent Appeal, viz.t — 

(i) Does the evidence of an accomplice require 
corroboration in material particulars before it 
can be acted upon ; is it open to the Court to 
convict upon the uncorroborated testimony of an 
accomplice if the Court is satisfied that the evi- 
dence is true ; and does not the Indian Evidence 
Act (I of 1872), s. 133, read with s. 114, illustration 
(5), merely intend to lay down that a conviction 
upon the uncorroboated testimony of an accom- 
plice is not illegal where the presumption of un- 
trustworthiness attaching to the evidence of an 
accomplice is rebutted by special circumstances ? 

(ii) Can the previous statements of an accomplice 
legally amount to corroboration of the evidence 
given by him at the trial ? (in) Is an Inspector 
of the Criminal Investivation Department an 
authority legally competent to investigate the fact 
within the meaning of s. 157, Indian Evidence 
Act (I of 1872) ? (iv) Is a statement of a con- 
fessional nature made by a witness to a police 
officer a confession of an accused person within the 
purview of s. 25, Indian Evidence Act ? (v) While 
statements made by a person to a police officer 
in the course of an investigation and taken down 
in writing may not (by reason of s. 162, Criminal 
Procedure Code) be proved by the production of the 
writing, may such statements be proved by oral 
evidence ? On the first point, Held (by Bensof, 
Wallis and Miller, JJ .) that the evidence of an 
accomplice need not be corroborated in material 
particulars before it can be acted upon and that 
it is open to the Court to convict upon the uncorro- 
borated testimony of an accomplice if .the Court 
is satisfied that the evidence is true. Per Bensost, 
J . — La my opinion there is nothing in the illustra- 
tion (6) to s. 114 which overrides or renders nugatory 
the plain and explicit declaration contained in s. 
133 or which requires us to hold that the evidence 
of an accomplice must always and in all circum- 
stances be regarded as unworthy of credit unless it 
Is corroborated in material particulars or which 
requires us to hold that it is not open to the Court 
to act on .such evidence even when the Court 
believes it to be perfectly true. Per Wallis, 
J. — S. 114 of the Indian Evidence Act authorises 
the Court to make certain presumptions of fact. 
Nine well-known maxims are there given as illus- 
trations of the section, the second of which is 
** the Court may presume that an accomplice 
Is unworthy of . credit unless he is corroborated 


EVIDENCE ACT (I OP 1872)— contd. 

. _ . . , s* 25— contd. 

in material particulars.” They are all presump- 
tions which may naturally arise but the Legislature 
by the use of the word 4 4 may ” instead of 4 4 shall,” 
both in the body of the section and in the illustra- 
tions, shows that the Court is not compelled to 
raise them but is to consider whether in all the 
circumstances of the particular case they should be 
j raised. Per Abdtjr Rahim, J. — It is well-estab- 
lished law that except m circumstances of an 
especial nature it is the duty of the Court to raise 
the presumption that accomplices’ evidence is 
unworthy of credit as against the accused persons 
unless it is corroborated in material particulars 
and the failure of the Judge to direct the jury 
to that effect is an error in law. It will none 
the less be an error in law if the trial was held 
without a jury and the Judge or the Magistrate 
misdirected himself on this point and treated an 
accomplice’s evidence like that of any other 
witness. To my mind it is quite clear from the 
nature of the cases cited in the illustrations that, 
except m the special circumstances, examples of 
which are attached to the section, the Legislature 
requires that the Court should make the natural 
presumptions referred to in the section. No doubt 
there are cases and cases and while in doubtful 
cases the position contended for on behalf of the 
Crown may well be sound there is nothing at 
least in the Indian Evidence Act or in reason 
that in other cases in which there could be no two 
opinions that the presumption that an accomplice 
is unworthy of credit unless corroborated applies 
in fell force not being either negatived or rebutted 
an omission to raise the obvious presumption 
should not be treated as an error in law. On the 
other hand the illustrations to s. 114 furnish an 
indication to the contrary. There is no foundation 
whatever for the suggestion that these provisions 
are in any respect different from that is laid down 
in the rulings of the Indian Courts on the subject, 
either since the passing of the Indian Evidence 
Act or before it or of the English Courts. Per 
StJNDARA Ayyar, J . — Having regard to the condi- 
tion of the case law in England it would be safe 
to proceed to determine the law in this country 
by a consideration mainly, if not solely, of the 
provisions of the Indian Evidence Act. Judges 
are entitled to lay down a rule that although the 
Legislature has given the Court the discretion to 
make a particular presumption or not according 
to the circumstances, the proper course for the 
Courts to follow is to make the presumption unless 
there be special occasion for not doing so. This 
does not deprive the Court of the right given 
by the legislature to exercise its discretion. There 
may no doubt be circumstances in any particular J 
case which would justify the Court in not making 
the presumption [in illustration (6)]. But I think 
it would be reasonable to hold that It here must be 
some good reason 1 given for not making the pre- 
sumption in such a case. I entirely agree with the 
statement of the law by Edge, C.J., in Queen- 
Empress v. Gobardhan , where after he points out 
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that a jury being bound to convict on the uncorro- 
borated evidence of an approver if they believe 
it a Judge cannot direct them to acquit the accused 
in the absence of corroborative evidence, he says : 
44 A Judge would advise a jury that it would be 
unsafe to act upon, m other words to believe, the 
uncorroborated evidence of an accomplice as he 
would advise a jury not to act upon the evidence 
of any other witness whose evidence might from 
any cause be open to suspicion. But in either 
case he would have to tell the jury that if they 
believed the evidence they might legally convict 
the prisoner.” — With this addition that it is the 
duty of the Judge to draw the attention of the 
jury to any circumstance either in favour of cr 
against the credibility of the accomplice. On 
the second point, Held (By Beeson, Wallis and 
Miller, JJ.) that the previous statements of an 
accomplice can legally amount to corroboration 
of the evidence given by him at the trial. Per 
Benson - , J . — I do not think there is anything in 
the Indian Evidence Act to exclude the evidence of 
accomplices from the plain and express rule m 
s. 157, nor can it be suggested that 4 4 corroborate 5 5 
is used in s. 157 in a different sense from that in 
which it is used in illustration (5) to s. 114. The 
former statement of an accomplice is, therefore, 
legally admissible to corroborate his testimony 
at the trial but the weight to be attached to it, 
or, in other words, how far it does really corroborate 
the evidence given at the trial must vary with the 
facts of each case. No hard-and-fast rule, capable 
of mechanical application, can be laid down In the 
great majority of cases it would, no doubt, be 
found to be merely the repetition of tainted evi- 
dence affording no ground for believing it to be 
true, and, therefore, adding nothing whatever 
to its value. On the other hand, if there was 
evidence or even a suggestion put forward by the 
defence that the evidence given by the witness at 
the trial was the result of recent influences brought 
to bear upon him, it would be most important to be 
able to prove that the witness had made statements 
to the same effect as his evidence at the trial long 
before the influences relied on by the defence 
had been brought to bear upon him. If it is 
necessary in this case to determine whether the 
phrase 44 material particulars *’ m illustration (5) 
to s. 114 is to be regarded, as in some sense, a 
technical expression implying corroboration by 
independent or untainted evidence, I am unable 
to go so far and to say that as a matter of law the 
previous statement of an accomplice can never 
amount to corroboration in material particulars. 
If there are some circumstances m which a prior 
statement may amount to sufficient corroboration 
we cannot say as a matter of law that a prior state- 
ment can never be corroboration in material parti- 
culars though no doubt in the great majority of 
cases it will be found that the prior statements 
do not add anything to the credibility of the evi- 
dence given at the trial .... How^ far 
a prior statement does corroborate evidence given 


EVIDENCE ACT (I OE 1872)— 
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at the trial is a matter to be determined by the 
jury or where there is no jury by the Judge. Per 
Wallis, J. — Previous statements admissible as 
corroboration under s. 157 of the Indian Evidence 
Act may or may not amount to sufficient corro- 
boration and whether they will be so or not 
depends on the facts and circumstances of the 
particular case. Taken by itself the previous state- 
ment may of course be as tainted and untrustworthy 
as the evidence in the box and not supply any real 
corroboration ; but on the other hand the circum- 
stances in which it was made may afford strong 
corroboration of its truthfulness apart fom the 
credibility of the accomplice. Per Miller, J . — 
I see danger and not safety in ruling out as inad- 
missible m the case of accomplice witness any tests 
of credibility which are available m the case of 
other witnesses whether the test applied tends to 
confirm or to discredit the evidence. Per Sundara 
Ayyar, J . — The previous statement of an accom- 
plice cannot legally amount to corroboration 
within the meaning of illustration (6) to s. 114 of 
the Indian Evidence Act. The question whether 
it is admissible at all as corroborative evidence 
under s. 157 for any other purpose is not free from 
doubt. It is possible to hold that it is admissible 
for proving his consistency and as disproving a 
suggestion that it was recently concocted by him. 
But I am inclined to think that it would be danger- 
ous to admit it even for this limited purpose of 
proving his consistency. To do so would lead to 
the danger of its being relied on to prove the truth 
of the evidence also. This is likely to defeat the 
object of the rule requiring independent evidence 
of corroboration. The safer rule in my opinion 
would be to hold that s. 114, illustration (5), 
requires the rejection of the previous statement 
altogether. On the third point, Held (by Benson, 
Wallis and Miller, JJ.) that an Inspector of the 
Criminal Investigation Department is an authority 
legally competent to investigate the fact within 
the meaning of s. 157, Indian Evidence Act. Per 
Benson, J. — I do not think that the words 44 inves- 
tigate the fact, ” in s. 157, of the Indian Evidence 
Act should be construed in a narrow sense so as 
to restrict competence to the police officer who 
under Chapter XIV of the Criminal Procedure 
Code is charged with the investigation of an 
offence. Per Wallis, J — Ss. 156 and 157 deal 
with the corroboration of witnesses as to relevant 
facts and reading the two sections together I think 
s. 157 should be read thus as if the words in 
brackets were there 4 4 m order to corroborate the 
evidence of a witness (as to a relevant fact) any 
former statement made by the witness as to the 
same fact before any authority competent to 
investigate the fact may be proved. 5 ’ The Presi- 
dency may well be held to be the 44 local area 1 * 
to which the seven Inspectors in the department 
on whom the work of investigation must neces- 
sarily fall are appointed. I am inclined to think 
that the word mvestigate in s. 157 of the Indian 
Evidence Act cannot be read as limited to in- 
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vesfcigation under the Code of Criminal Procedure, 
that the Inspector had been brought down from 
Madras specially to investigate the murder of Mr. 
Ashe and that he was not only legally competent 
but under a duty to investigate and m the course 
of such investigation to record the statements 
now in question. Per Abdttr Rahim, J. — One 
would not, m my opinion, be justified m con. 
strumg s. 157 in a loose general sense having 
regard to the fact that it permits a statement 
made m the absence of a pait y tc a proceeding 
which he had no means of testing to be used m 
evidence against him. Such departure from the 
ordinary rule relating to judicial evidence must be 
confined within the strictest limits. It was 
argued by the pleaders for the accused that the 
word investigate ins. 157 m the Indian Evidence 
Act is used in the technical sense of the Criminal 
Procedure Code. But this is cleaily not so. The 
application of that section of the Indian Evidence 
Act is not confined to criminal cases and the word 
investigate is obviously used in its natural and 
popular meaning. The Criminal Investigation 
Department was created to assist the ordinary 
Police force in the detection of certam crimes and 
neither that fact nor the fact that a member of the 
Criminal Investigation Department holds the rank 
of an Inspector would by itself entitle him to exer- 
cise the same powers within the Presidency of 
Madras as an officer in charge of a police station has 
within the local limits of his station under s. 157, 
Criminal Procedure Code Per Stthdara Ayyar, J. 
—Legally competent must I think mean * 4 having 
power under some law statutory or otherwise/’ 
The power need not be derived from an express 
provision of the law as stated by the maj'ority 
of the Special Bench if by that expression be meant 
* * some definite statutory enactment * * but it must 
be shown that there is power under some law or 
Other to investigate. The words 44 authority ” 
and 4 4 competent ” suppoit this view. S. 21 
of the Police Act (XXIV of 1859), which makes 
it the duty of a police officer to detect and bring 
offenders to justice cannot be taken to give a police 
officer all powers necessary for that purpose and 
therefore power to investigate offences and that 
every police officer has these powers throughout 
the Presidency. It is quite impossible to hold 
that the mere imposition of duties of a compre- 
hensive nature would authorise a person on whom 
they are imposed to restrain the rights of liberties 
of individuals or to exercise any specific powers 
over them. It cannot be inferred that an Inspector 
of the Criminal Investigation Department has been 
appointed to any local area under s. 551, Criminal 
Procedure Code. On the fourth point, Held (by 
Behsoh, Wallis and Stjedara Attar, JJ.) 
that a statement of a confessional nature made 
by a witness to a police officer is a confession of an 
accused person within the purview of s. 25, Indian 
Evidence Act. Per Behson, J . — It seems to be 
especially undesirable to extend the language of 
s, 25 beyond its plain meaning when the effect of 
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doing so might tend to encourage those corrupt 
practices of the Police m regard to working for 
confessions which it is the policy of the law to 
prevent. Effect must be given to the language 
of s. 25 and it renders the statements of the appro- 
vers to the Inspector inadmissible. Per Wallis, 
J . — I think the safer, as it is certainly the simpler,, 
course is to read the words of the section in their 
natural meaning without putting any restrictive 
interpretation upon them and so reading them I 
hold that these confessions were inadmissible 
even as corroborative evidence, under s. 25 of the 
Evidence Act. Per Miller, j. — Ss. 25, 26 and 
27, Indian Evidence Act, were imported into the 
Indian Evidence Act, from the Criminal Procedure 
Code of 1861. . . . Those sections of the 

Code were not dealing with the question of witnesses 
in criminal trials. ... I am unable to find 
any reason for giving the sections (m the Evidence 
Act) a more extended meanmg than they bore 
in the Code of 1861. I am unable to see that 
it is more dangerous to allow a witness to be corro- 
borated by a self-incriminating statement made- 
to a police officer than by a self-exculpatory state- 
ment to the same effect. Per Abdttr Rahim, J . — 
The word 44 confession ” used in s. 25, Evidence 
Act, could not have been used in the wide and 
popular sense m which it is used m every-day 
conversation as meanmg an acknowledgment of 
some fault for that would make the section ridi- 
culous and there can be little doubt that it is to^be 
understood m the technical sense of the criminal 
law. Whether a statement is to be called a con- 
fession or not depends not merely upon the nature 
of the statement itself but also on the use which 
is sought to be made of it. Whenever the eviden- 
tiary vaitie of a statement as against the person 
making it is m question it is then that it would 
he properly called an admission or confession 
according as the proceeding m which the question 
arises is of a civil or criminal nature but not when 
it is intended to he used as evidence against ^a 
third person. Per Sotdara Ayyar, /.—The 
word confession does not import that the admission 
of guilt should be by a party to the criminal pro- 
ceeding before the Court. If the word confession 
in s. 25 was intended to refer only to an admission 
made by a party to the proceedmg before the Court 
the Legislature would have said so The expression 
4 4 made by an accused person ’ ’ in s. 24, Evidence 
Act, means that the person must be an accused 
person at the time of the confession. An admission 
of guilt made to a police officer by any person 
cannot be proved as agamst any person accused 
of any offence whether he he the person who made 
the admission or not. On the fifth point. Held 
(per totam Curiam), that while statements made 
by a person to a police officer in the course of an 
investigation and taken down in writing may not 
(by reason of s. 162, Criminal Procedure Code) 
be proved by the production of the writing, they 
may be proved by oral evidence. Before the 
High Court has decided any point of law raised 
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m the Advocate-General’s certificate, the accused 
cannot be heard on any point not included m the 
certificate Muthuxumaraswami Pillai v King- 
Emperor (1912) . . I. X,. R. 35 Mad. 397 

— ss. 25, 114, must, (b), 133, 157— 

Crimmal Procedure Code , Act V of 1898 , ss 154 , 
155, 157, 162 and 551 — App? overs' evidence , 

corroboration of — Admissibility of previous state- 
ments of, to Police Inspector — Value of such 
statements as corroboi ation — “ Legally competent to 
investigate meaning of — Competency of officer 
of Criminal Investigation Department. Sir 
Arnold White, C.J., and Ayling, J.— It is not 
the law either m England or India that the 
evidence of an accomplice must be corroborated 
m material particulars before it can be acted 
upon. Where a Court is Judge of fact as well 
as of law the Court as a Judge of fact is not 
precluded from considering the question whether 
the unsupported evidence of an accomplice is true 
or not. A Court may be warranted in declining 
to draw the presumption of fact referred to in 
illustration ( b ) to s. 114, Indian Evidence Act 
(I of 1872) S. 133, Indian Evidence Act, is the 
substantive enactment declaring the law whereas 
s. 114 only lays down certain propositions mtended 
to assist the Courts in drawing inferences of fact. 
Where the Court is acting in the capacity of both 
Judge and Jury, it must direct itself and the 
proper direction would be : — Consider the evidence 
of the approvers, always bear m mind that it is 
tainted evidence, scrutinize it with the utmost 
care, accept it with the greatest caution, consider 
it in the light of the circumstances in which it is 
given and m the light of all the other circumstances 
m the case of which evidence is legally admissible. 
Then, if you believe it, act on it even if there is not 
corroboration in the strict sense of the word. If 
you do not believe it, reject it. In re Meumer , 
[18941 2. Q. B. 415, approved. Beg. v. Ramasami 
Padayachi, I. L B. 1 Mad. 394, approved. What 
are the 4 4 material particulars 9 * referred to m the 
Indian Evidence Act (I of 1872), illustration (6), 
must depend upon the nature of the charge and 
the facts of the particular case. Oral testimony 
of independent witnesses is not necessary. San- 
xaran-Nair, J. ( dissentiente ). — The Indian Evi- 
dence Act [ss. 133 and 114, illustration (&)] embodies 
the rules of English law that the presumption 
must first be drawn that the evidence of an accom- 
plice is unreliable, and exceptional circumstances 
must be proved to justify its acceptance. The 
question is not whether a conviction based on the 
uncorroborated testimony of an accomplice is 
legal but whether there is a presumption that 
such testimony cannot be accepted without 
corroboration. A person should not be convicted 
except under 44 very special circumstances 99 
upon the uncorroborated testimony of an accom- 
plice. The 4 * special circumstances 9 9 are that the 
.grounds on which an accomplice’s evidence has 
been held to be untrustworthy did not either exist 
dn the case or did not exist in their full strength : 
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that there are countervailing considerations of 
greater weight which dimmish or entirely get rid 
of the weight due to such presumptions. In cases 
tried by a jury, a jury has to be advised by the 
Judge cf what I have above referred to. The 
Chief Justice and Ayling, J. — It cannot be laid 
down as a proposition of law that previous state- 
ments of an accomplice cannot be regarded as 
corroborative of evidence given by him at his txial. 
Beg. v. Malapabi Kupana, 11 Bom. H. C. B. 196, 
dissented from. Sankaran-Nair, J. ( dissentiente ). 

• — A previous statement by the accomplice himself 
or a statement by another accomplice is not the 
corroboration required under the rule as to material 
particulars. The Chief J ustice and Ayling, J . — 
The words 44 before any authority legally com- 
petent to mvestgate the fact ” m s. 157, Indian 
Evidence Act, are quite general and should not be 
restricted to police officers and to 44 investiga- 
tions ’ ’ m the technical sense in which the word is 
used m the Code of Criminal Procedure. The words 
are competent to investigate not a case but ** the 
fact. 5 ’ The words 4 4 legally competent ’ 9 do not 
mean only competent under some express provision 
of law. An Inspector of the Criminal Investigation 
Department has power to investigate m cases to 
which s. 156, Criminal Procodure Code, applies. 
As such his 44 local area 99 is the Presidency of 
Madras. Sankaran-Nair, J- {dissenhente).^ J Yhe 
police officers entitled to investigate an offence are 
the pohce officejs referred to in the Code of Criminal 
Procedure, i e., a station-house officer (ss. 156, 157), 
an officer m charge of a pohce station (ss. 154, 155, 
cl 1) and police officers superior in rank to an 
officer m charge of a police station (s. 551). An 
Inspector of the Criminal Investigation Department 
is not such an officer and his evidence is not admis- 
sible under s. 157, Indian Evidence Act, he not 
being 4 4 any authority legally competent to investi- 
gate the fact 99 under s. 157, Ciimmal Procedure 
Code. The Chief Justice and Ayling, J.— A 
statement of a confessional nature made to a police 
officer by a witness is not a confession of an accused 
person within the purview of s. 25, Evidence Act. 
3. 25 lays down that such a statement cannot be 
used against the person making it while on his 
trial. Sankaran-Nair, J (dissentiente). — The state- 
ments of approvers to the Police. Inspector . being 
really confessions are inadmissible in evidence 
against the accused under s. 25, Indian Evidence 
Act. A confession is not the less a confession 
because it is sought to be used against other persons. 
Per totam Curiam— Under s. 162, Criminal Pro- 
cedure Code, the written record of a statement 
made to a pohce officei m the course of an investiga- 
tion cannot be used as evidence but the section 
does not exclude oral evidence of the statement 
whether ths statement has been taken down in 
writing or not. King -Emperor v Nilakanta 
(1912) . . . I. E. B. 35 Mad. 247 

s. 30 — Co-accused — Plea of guilty — 

Removal of co-accused from dock — Co-accused’ s con • 
fession — Admissibility as against the other prisoner , 
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Where one co-accused pleads guilty and is re- 
moved from the dock and the other accused 
alone is tried : Held, that the confession of 
the former cannot be taken into consideration 
as against the latter under s. 30 of the Indian 
Evidence Act, for there has been no joint trial 
Queen-Empress v. Pahup, I. L. R 19 Bom 195 , 
followed. Ebiperor v. Keramut Sirdar (1911) 

16 C. W. N. 49 

— — s. 35 — Admissibility of repoit by Tahsil- 

dar to Collector A Tahsildar, in response to the re- 
quisition of the Collector, sent the following report : 
— (i I beg to state that the village Munsif of In- 
avaram reports that the charities refeired to have 
not yet been commenced. ss Held , that the report 
was not admissible under the first part of s. 35 
of the Evidence Act to prove that the charities 
referred to were not performed on the date of the 
report. Although in certain cases an isolated 
document may be considered a book or register 
Within the meaning of the first part of s. 35, it 
does not follow that every report regarding a fact 
from a public servant to his official superior in 
pursuance of directions from the latter, is admissible 
evidence to prove such fact. Mallik arjun a 
Dugget v. The Secretary or State (1911) 

I. L. B. 35 Mad. 21 

s. 44 — Compromise decree — Suit to set 

aside decree on the ground that the agreement was 
caused by undue influence — J unsdiction A decree 
obtained by consent or on a compromise can be 
attacked in a separate suit, not only upon the 
ground of fraud but upon any ground which 
Would be a sufficient reason for invalidating the 
agreement upon which the decree was based. 

/ The Huddersfield Banking Company, Limited v. 
Henry Lister and Son, Limited, L. R. 2 Ch. 273, 
followed. Musammat Guldb Kuar v. Badshah 
Bahadur, 13 C . W. N. 1X97 , and Safbesh Chandra 
BasuY. Han Dayal Singh, 14 C. W.N.451, referred 
to. Shami Nath Chattdhri v. Ramjas (1911) 

I. L. B. 34 All. 143 

s. 45— 

See Sedition I, L. B. 39 Calc. 606 

s. 69 — Proof of document — Document 

required by law to be attested — Death of attesting 
witness— Hindu law — J oint Hindu family — Parties. 
On execution of a deed of mortgage the names 
of two out of the four attesting Witnesses were 
Written by the scribe who also signed the docu- 
ment himself. Held, that it being necessary to 
prove the deed of mortgage after the death of 
all the attesting witnesses and the scribe, it was 
sufficient to prove the handwriting of the scribe. 
Radha Kishen v Fateh Ah Ram , I. L. R. 20 AIL 
532, referred to. Where all the adult members 
of a joint Hindu Family appear on the record as 
plaintiffs or defendants it is a legitimate presump- 
tion that they are acting as managers on behalf 
,of themselves and of the minor members of the 
family who do not join in the suit. Hori Lai v. 


EVIDENCE ACT (I OF 1872)— contd. 

s. 69 — concld. 

M unman Kunwar, I. L. R. 34 All. 549, and Naihu 
Lai v. Lala, I . L. R. 34 All. 572, referred to. 
Krishna Jiva Tewari v. Bishnath Kal war (1912 ) 

I. L. B. 34 AIL 615 

s. 73 — Handwriting, proof of — Docu * 

ment when admissible against accused. A document 
to be admissible against an accused person should 
be proved (i) to be either a document in the 
handwriting of an accused person by comparison 
With an admitted or proved specimen of his hand- 
writing, in the light of the testimony of expert 
Witnesses, or (li) to be m the jiossession of an 
accused person, or (in) to be admissible as falling 
Within the scope of s. 10, Evidence Act Barindra 
Kumar Ghose v. Emperor, 14 C. W N. 1114 
I. L. R 37 Calc 467, followed. Pulin Behart 
Das v . King- Emperor (1911) 

16 C. W. N. 1105 

s. 83 — Evidence Act ( I of 1872), ss. 

13, 83— Map of Jchas mehal land prepay ed under 
dnection of Government — Admissibility m boundary 
disputes — Witness, non-attendance of — Process to 
compel attendance refused without good ground — 
Second appieal. In a dispute relating to the 
boundary of a holding between the plaintiff and 
the Municipal Corporation of Calcutta : Held, 
that a map prepared in 1872 under the direction 
of the Government acting not m its sovereign 
capacity but as the landlord of this and neighbour - 
ing holdings, was admissible in evidence, if not 
under s. 83, under s. 13 of the Evidence Act 
Upendra Nath Ghosh v. The Chairman op the 
Calcutta Corporation (1911) 

1 C. W. N. 116 

5.91— 

See Transfer op Property Act, s. 107 

I. Xi. B. 30 Bom. 500 

Suit on promissory note — 

Note inadmissible in evidence — Plaintiff entitled to 
fall back on original cause of action. If a creditor has 
a cause of action for the recovery of money, for 
which his debtor has executed a promissory note, 
separate from and independent of the note, he 
can recover upon such cause, in case the note for 
any reason cannot be put in evidence. Nor is 
the creditor necessarily debarred from suing on 
the original cause of action by the fact that it 
arose out of the same transaction in the course of 
Which the promissory note was executed. Purso * 
tarn Naram v. Taley Singh > I. L. R. 26 All ' 178, 
overruled. Sheikh Akbar v. Sheikh Khan, I. L. R. 
8 Calc 256, Krishnajt v. Rajmal, /. L. R 24 
Bom . 360, Vifbhadrapa v. Bhimaji, I. L . R . 
28 Bom . 432 , Banarsi Prasad v. Fazal Ahmad r 
I L. R 28 All 298 , and Sri Nath Das v. Angad 
Singh, 7 All. L. J. 459 , referred to. Bam Sarup 
v . Jasodha Kunwar (1911) 

I. X,. B. 34 All. 188 

s. 108 — Evidence — Presumption of death 

— Burden of proof. Held, that the presumption 
which it is permissible to make under s. 108 of: 
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EVIDENCE ACT (I OF 1872)— contd. 
s. 108 — concld . 

the Indian Evidence Act, 1872, does not go further 
than the mere fact of death. If the period which 
has elapsed since the time that the person whose 
death is in question was last heard of is more than 
seven years, there is no presumption that such 
person died during the first period of seven years 
and not at any subsequent period. Dharup Nath 
v. Gobmd Saran , I. L . R. 8 All 614, discussed. 
In re Phene 7 s Trusts , L. R. 5 Ch. A. 139 , Narayan 
Bhagvant v. Shrmiwas , 8 Bom . L. R. 226 , Pam 
Bhushan Banerji v. Buraya Kanta Ray Chowdhry , 
I. L . R. 35 Calc , 25, and Snnath v. Probodh Chunder 
Das, 11 C . L. J ., 5£0, referred to. Muhammad 
Sharif v. Bande Ali (1911) 

I. X.. B. 34 All. 36 

s. 114 — 

See Registration Act (III of 1877) 
ss. 32, 60, 75 . I. L. R 34 AIL 253 

s. 114 — Burden of proof — Suit on mort- 

gagebond — Productionby plaintiff of copy of bond 
on the ground of loss of the original — Defendants 9 
admission of execution and production of original 
with payment of debt endorsed by agent of mortgagee — 
Rebuttal of defendants ’ evidence by plaintiff with 
false story. In a suit for money due on a mortgage 
bond, the plaintiff produced only a copy of the 
document alleging in his plaint that it had been 
lost. The defendant admitted its execution, but 
alleged that the debt had been discharged ; and 
in support of his allegation he produced the original 
document containing the endorsement of the 
mortgagee through her agent of payment of the 
debt. The Subordinate Judge, relying on s. 114 
of the Evidence Act, put the onus on the plaintiff, 
who to account for the possession of the bond by 
the defendant, set up a case supported by witnesses 
which both Courts below held to be false. The 
Subordinate Judge dismissed the suit. The Judges 
of the Judicial Commissioner’s court disbelieved the 
evidence on both sides, set aside the presumption 
under s. 114 of the Evidence Act, and endeavoured 
to make out a case for the plaintiff based on a theory 
of their own. Held, (reversing that decision), 
that the first Court was right in holding that the 
production by the defendant of the bond with the 
endorsement of payment cast on the plaintiff the 
burden of proving that the debt was still outstand- 
ing ; and that the Appellate Court should not have 
disregarded the presumption under s. 1 14 in favour 
of a 4 4 possibility ’ ’ based on surmise. Suspicion, 
though a ground for scrutiny, could not be made 
the foundation of a decision. Muhammad Mehdi 
Hasan Khan v. Mandir Das (1912) 

I. Xj. B. 34 All. 511 

s. 115— 

See Estoppel I. Ii. B. 39 Calc. 513 

SS. 123, 124, 125 — Privilege — Depart- 
mental enquiry into conduct of Police officers , state- 
ments made by witnesses at — Trial of Police Officers 
on charge of taking illegal gratification — Court's duty 
to send for the statements and allow accused to cross - 
examine thereon . Statements made by witnesses 


EVIDENCE ACT (I OF 1872 )— concld. 
s. 123 — concld. 

in the course of departmental enquiry into the 
conduct of Police Officer who srere subsequently put 
upon their trial on charges of taking illegal grati- 
fication are not privileged under ss. 123, 124 or 125 
of the Evidence Act, and the accused are entitled 
to cross-examine the witnesses under s 153 of the 
Evidence Act on the statements made by them 
at the departmental enquiry. Empress v. Rama - 
dhan Maharun, 2 Bom . L. R. 329. Habbans 
Sahai v Emperor (1912) 16 C. W. N. 431 

s. 126 — Professional confidence, estate - 

ment made by client to pleader in — Disclosure 
without client consent — Impropriety — Inadmis- 
sibility in evidence Plaintiff sought to prove 
that defendant who had recovered a decree for 
possession of property against certain third 
parties was plaintiff’s benamdar and for that 
purpose examined defendant ’s pleader m that suit, 
who deposed that defendant had informed him 
that he was plaintiff’s benamdar Held, that the 
statement of the pleader, having been made 
without his client's consent, was inadmissible in 
evidence under s. 126, Evidence Act. The pleader 
acted improperly in disclosing without his client’s 
consent communications made to him m confidence 
as pleader. Bakaulla Mollah v. Debiruddi 
Mollah (1912) . . 16 C. W. N. 742 

s. 132 and proviso— 

See Thumb-impression. 

I. Xj. B. 39 Calc. 348 

s. 135 — Per Curiam — "While Counsel 

has discretion, the Court has also power under s. 
135 of the Evidence Act to direct the order in 
which witnesses cited by a party shall be ex- 
amined In the goods of Gopessur Dutt (1911) 

16 C. W. N. 265 

EVIDENCE OF REPUTATION. 

See Burmese Law — Marriage. 

I. L. B. 39 Calc. 492 ‘ 

EXCISABLE ABTICLES. 

ct Spirituous and fer- 
mented liquors ’ ’ — Drugs containing spiritious liquor 
— Manufacture , sale or possession — Transport, im- 
port or export — Bengal Excise Aci{V of 1909), ss. 46, 
52, 55 and 57 — Board Notifications — License — Mis- 
conduct of servant or agent. The meaning of the 
Legislature in amendmg the Bengal Excise Act 
(YII of 1878) was to prevent chemists and vendors 
of drug* selling intoxicating liquors or otherwise 
dealing w’th them, and not to penalise the use of. 
beneficent drugs. To be an excisable article, 
liquor must be intoxicating liquor. The term 
c< spirituous liquor ” is not intended to melude*a 
medicinal preparation merely because it is a liquid 
substance containing alcohol in its composition. 
S. 55 of the Bengal Excise Act (V of 1909) refers 
to manufacture, sale or possession of excisable 
articles. It does not apply to import, transport 
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EXCISABLE ARTICLES — concld 
Or “export. S. 56 makes the holder of a license, 
permit, or pass liable for the misconduct of his 
servant or agent m matters of import, transport 
or export Gonesk Ghunder SiMar v. Queen- 
Empress, I. L. E. 24 Calc. 157 , approved. Mati 
Pat, Chandra v. Emperor (1912) 

I. L. R. 39 Calc. 1053 


EXCISE ACT (X OE 1871). 

See Act of State 

I. L. R. 39 Calc. 615 


EXCISE ACT (BE NO. V OE 1909). 

s. 2 (14) — Liquor, meaning of Liquor 

as defined in s. 2 (14) of the Bengal Excise Act 
must be intoxicating liquor and the enumeration 
of all the liquids that follow does not make them 
liquor unless they are intoxicating. Emperor 
v. Moti Lal Chander (1912) 

16 C. W. 1ST. 785 

— s 2 (20 )~-Cocoanut, milk of, if ex- 

ciseable . The expression 4 1 juice drawn from any 
cocoanut ”ms.2 (20) of the Excise Act does not 
mean the milk of the cocoanut but the juice of 
the tree. Emperor v. Moti Lal Chander (1912) 

16 C. W. 3M. 785 

ss. 46 (a;, 50— 

See Master and Servant. 

I. L. R. 39 Calc. 344 


ss. 46, 52, 56, 57 — Illegal transport 

and possession of exciseable article — Taking orders 
to supply if abetment of transport. Where medicinal 
drugs containing spirit which had been manufac- 
tured in Chandernagar within French territories 
were consigned from Chandernagore station by 
rail to Howrah and from there taken to a Calcutta 
shop in pursuance of orders given to the manufac- 
turer by the manager of the Calcutta shop : Held, 
that assuming that the articles were exciseable, 
after they had passed undetected by the customs 
authorities, no charge could be framed at the 
instance of the Excise authorities against persons 
concerned in the transaction of importing exciseable 
articles, but the Excise authorities could proceed 
for illegal transport or export or possession of the 
articles imported. Held, on the evidence, that 
delivery of the articles to the Calcutta firm had 
taken place before the transport of the same 
commenced and the mere fact of the persons who 
despatched them from French territory having 
arranged that an agent of theirs should be present 
at the Calcutta shop to see that the goods were 
in order when opened did not prevent possession 
passing to the Calcutta firm and they were not 
liable to conviction for illegal transport or possession 
of exciseable articles. Taking an order for foreign 
goods which are exciseable may constitute abetment 
of their import but not of their transport. 
Emperor v. Moti Lal Chander (1912) 


EXECUTION". 


16 C. W. N. 785 


See Civil Procedure Code, 1882, ss. 
287, 293 I. L. R. 36 Bom. 329 


EXECUTION — concld. 

See Civil Procedure Code, 1882, ss. 
324A, 272, 285 

I. L. R. 36 Bom 519 

See Civil Procedure Code, 1882, s. 325A. 

I. L. R. 36 Bom. 510 

See Civil Procedure Code, 1908, s. 48 

I. L. R. 36 Bom. 368 

See Decree . I. L R. 36 Bom, 24 
See Execution of Decbee. 

See Execution of Document. 

See Idol I. L. R. 36 Bom. 135 

EXECUTION OF DECREE. 

See Civil Procedure Code, 1882, s. 230 

I. L. R. 34 AH. 397, 636 

See Civil Procedure Code, 1882, ss. 
278, 279, 280, 281. 

I. L. R. 34 All. 365 

See Civil Procedure Code, 1908, s. 47, 

I. L. R. 34 All. 530 

See Civil Procedure Code, 1908, ss. 47, 
73, O. XXI, r. 55. 

I. L. R. 36 Bom. 156 
See Civil Procedure Code, 1908, s. 48 
I L. R. 36 Bom. 498 
See Civil Procedure Code, 1908, s. 48 
I. L. R. 34 All. 20 
See Civil Procedure Code, 1908, s. 60 
(1 )(c) I.L. R. 34 All. 25 

See Civil Procedure Code, 1908, O. 

XXI, r. 16 I. L. R. 36 Bom. 58 
See Civil Procedure Code, 1908, O. 

XXI, r. 57 . I. L. R. 34 All. 490 
See Civil Procedure Code, 1908, O. 

XXI, r. 89 I. L. R. 34 AIL 186 
See Ghatwali Tenure 

I. L. R. 39 Calc. 1010 

See Hindu Law — Debt. 

I. L. R. 39 Calc. 862 
See Limitation Act (XV of 1877), 
Sch. II, Art. 178. 

I. L . R. 34 All. 436 
See Limitation Act (IX of 1908), Sch. 

I, Art. 179 . I. L. R. 36 Bom. 638 
See Mesne Profits. 

I. L. R. 39 Calc. 220 

See Pre-emption. 

I. L. R. 34 All. 596 

See Prohibitory Order. 

I. L. R. 39 Calc, 104 

See Provincial Insolvency Act (III 
OF 1907), ss. 16 AND 31. 

I. B. R. 34 All. 106 

See Sale. 

1.— Assignment — Ex parte 

order passed subsequent to assignment — Power of 
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EXECUTION OF DE CREE — concld. 

court on application of assignee to reconsider such 
order . Pending an application for execution of a 
decree the decree-holder sold the decree The 
purchaser applied for execution : but whilst his 
application was pending the former application of 
the original decree-holder came on for hearing, and 
it was decided, ex parte , that the decree was barred 
by limitation Held , that this decision was no bar 
to the consideration of the application for execution 
filed by the assignee of the decree nor was the Court 
hearing this application bound by the former ex 
parte finding Balmaeund v. Ashfaq Husain 
(1912) . . . I. L. R. 34 All. 518 

2 Decree for money 

against judgment-debtoi personally — Judgment-debtor 
in possession as shebait — Civil Procedure Code ( XIV 
of IS 82), ss 244, 278 If A, m execution of a 
decree for money against B personally, attaches 
and proceeds to sell properties of which B 
alleges that ho is m possession not in his own 
right, but as shebait of a deitj? - to whom the proper- 
ties have been dedicated, the question does not fall 
within the scope of s 244 of the Civil Procedure 
Code, but within the scope of s. 278 read with 
s. 280 of the Code Kumyah v. Mayan, I L. R. 
7 Mad 255, not followed. Punchanun Bundo- 
padhya v. Rabia Bibi , I. L. R. 17 Calc 711 , dis- 
tinguished. Kartick Chandra Ghose v Ashu- 
tosh Dhara (1911) . I. L. R 39 Calc. 298 

3. Decree passed in fa- 

vour of several persons , one of whom was a minor and 
not properly represented Held that the mere fact 
that at the time when the final decree m a suit was 
passed one of the deciee-holders was a minor 
whose guardian ad litem had died and had not 
been replaced, was not sufficient to invalidate 
the decree. Gobardhan Sahai v. Mahabir Singh 
(1912) . . . I. L. R. 34 AIL 321 

^EXECUTION OE DOCUMENT. 

evidence as to — 

See Probate I. L. R. 39 Calc. 245 

EXECUTION PROCEEDINGS. 

See Res Judicata 

I L. R. 39 Calc. 848 

EXECUTION PURCHASER. 

See Parties I. L. R. 39 Calc. 881 

EXECUTION SALE. 

See Parties I. L, R. 39 Calc. 881 

EXECUTOR. 

See Civil Procedure Code, 1908, 0. 

XXXIII I L, R. 36 Bom. 279 

See Limitation Act, 1877, Sch. II, Art. 

123 . I. L. R. 36 Born. Ill 


EX PARTE DECREE. 

1. — - — A person who ob- 

tains an ex parte judgment is responsible for any 
slip m the Older founded on the judgment Cham- 
pat Singh v. Jangu Singh (1912) 16^ C. W. N. 793 

2. Application for set- 

ting aside ei parte decree — Limitation' — Limitation 
Act {XV of 1877), Sch 11, Ait. 164 — Limitation Act 
{IX of 1908), Sch. I, Art 164-~Qene?la Clauses Act 
{X of 1897), s 6 Where the right of the judgment 
debtor to make an application for setting aside 
an ex parte decree was lost under the provisions of 
Art 164, Sch II of the Limitation Act of 1877, 
long before Act IX of 1908 was passed, the provi- 
sions of the new Limitation Act of 1908 cannot 
levive the right to apply for setting aside the decree. 
Nepal Chandra Roy Chowdhury v. Niroda 
Sundari Ghose (1912) I. L. R. 39 Calc. 506 

EXPERT EVIDENCE. 

See Probate I. L. R. 39 Calc. 245 

The limits withm -which 

the opinion of experts is admissible considered and 
the difference between mere advice on evidence 
and opinion indicated by Woodroffe, J. In the 
goods of Gopessur Dutt^. Sarat Kumari Dasi 
(1911) .... 16 C. W. N, 265 

EXPERT OPINION. 

See Handwriting, proof of. 

I. L. R. 39 Calc. 606 

EXPLOSIVE SUBSTANCES ACT (VI 

OP 1908). 

ss. 4(b), 7 — 

See Magistrate I. L. R. 39 Calc. 119 
— s. 5 — Bomb found in pint family re- 
sidence , who may be held responsible for — Possession , 
whose. It is not the law that every person m a 
joint Hindu family should, merely, on the ground 
that a bomb is found in the joint family residence, 
be liable to be imprisoned and tried fer an offence 
under the Explosive Substances Act (s. 5). If the 
article is found m a portion of the house of 
which one member of the family has the exclusive 
use, such member must pnmd facie be held res- 
ponsible for anything that is found there. But if 
the article is found in a portion of the house of 
which all the members of the family have use, 
then primd facie the karta of the family is res- 
ponsible. But m either case it is only a pre- 
sumption which may be rebutted and if the 
Police act on the information, which they be- 
lieve, showing that the article found m a house 
is m the exclusive possession of one member of 
the family and the article is found in a portion 
of the joint family residence of which all the 
members of the family have the use, then the 
head of the family is not liable to arrest merely 
on the ground that the article is found in a portion 
of the house to which all the family can resort 
Queen-Empress v. Sangam Lai, I. L. R. 15 All. 129, 
relied on. Peary Mohan Das v. D Weston (1911) 

16 C. W. 145 
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EXPORT. 

See Exciseable Articles. 

I. L. R 39 Calc. 1053 

SXTRADITIO N- 

High Court , jurisdiction 

of — Extradition Proceedings, jurisdiction of High 
Court in— Code of Criminal Procedure {Act V of 
1898), e. 491— Indian Extradition Act (XV of 1903)> 
s. 3, sub-s. (3), (4), (6), (7) and (8) and s. 4, sub-s. (2) 
— Habeas Corpus. If the provisions of the Legis- 
lature have not been carried out, the High Court 
can interfere, notwithstanding that the warrant 
has been given in extradition proceedings. Budolf 
Stallmann v. Emperor , I. L. B. 38 Calc . 547, 
distinguished. S. 3, sub-s. (6) of the Indian 
Extradition Act, 1903. is not a substitute for, and 
does not intei fere with, proceedings taken under 
s. 491 of the Code of Criminal Procedure, 1908, 
the provisions of which are as much binding as 
those of the Extradition Act. The Government of 
India may issue its order to any Magistrate, and 
such Magistrate may issue a warrant, provided 
he is one who has jurisdiction to enquire into the 
crime of the nature of that for which extradition 
is sought. Therefore, an enquiry into the case 
of a fugitive criminal under arrest in Calcutta 
can be made by the Magistrate of Alipore, if duly 
authorised. An order issued under s. 3, sub-s. (2) 
of the Indian Extradition Act, 1 903, by the G overn - 
ment of Bengal upon a requisition made to the 
Government of India is invalid, and cannot be 
* 6 ratified * ’ by a subsequent order of the Govern- 
ment of India. Where, however, the latter order 
directs the Magistrate in pursuance of the former 
order “ and of the statutory provisions in that 
behalf to enquire into the said case,” the Govern- 
ment gives valid effect to its intention, and the 
Magistrate has jurisdiction to enquire. Under 
s. 528 of the Code of Criminal Procedure, 1898, 
the District Magistrate can transfer to his own file, 
from that of the Deputy Magistrate, an application 
by the fugitive criminal for return of his property. 
The Magistrate making the enquiry under s 3 
of the Indian Extradition Act, 1903, can initiate 
fresh proceedings notwithstanding proceedings 
taken under a previous order. When the Magis- 
trate sends up his report to the Government of 
India under s. 3, sub-s. (b) of the Indian Extradition 
Act, 1903, he becomes functus officio, and renders 
himself incapable, therefore, of recording evidence 
that may be subsequently produced. The Legis- 
lature intended that the fugitive criminal should 
be given an opportunity of defence. If such 
Opportunity is not given, it goes to the jurisdiction 
of the Magistrate. The enquiry, therefore, is not 
according to law, and the issue of the warrant is 
itself invalid. Per Mookerjee, J . — The burden 
lies very heavily upon those who assert that a right 
of so much importance to the criminal as habeas 
corpus, given by the Common Law, has been taken 
away by implication. S. 491 of the Code of 
Criminal Procedure, 1898, is applicable to cases 
under the Indian Extradition Act. Budolf Stall - 
mannv . Emperor, 1. L. B. 38 Cal 547, distinguished. 
The jurisdiction of the High Court has not been 


EXTRADITION — conctd. 
taken away merely because the Government of 
India has already issued a warrant for surrender 
under s, 3, sub-s. (8) of the Indian Extradition Act, 
1903. Depositions which have not been taken 
m the presence of the accused may be admitted 
by the Magistrate : In re Counhay e, L . B. 8 Q . B . 
410. Where there is no evidence before the 
Magistrate, the Court will interfere. B. v. Maurer , 
10 Q. B. D. 513, approved of. The Court will not 
consider questions regarding evidence, unless 
the objection is such that if effect were given to it, 
there would be no evidence left upon which the 
order for extradition could be supported. Under 
s. 4, sub-s. (2), the Magistrate may issue a warrant 
when the person to be arrested is withm his juris- 
diction. S. 4 merely provides a preliminary 
procedure. Under it an arrest may be effected 
before the receipt of the requisition mentioned 
in s. 3, otherwise the criminal might escape. The 
two sections do not overlap. Under s. 3, sub-s. ( 1 ) 
of the Indian Extradition Act, 1903, the only 
Government competent to issue the order for 
enquiry is the Government to whom the foreign 
state has made a requisition. This function must 
he performed strictly, and cannot be delegated. 
Where the provisions of the statute have not been 
followed, the report of the Magistrate cannot 
afford a foundation for the order of the Government 
of India under s. 3 of the Indian Extradition 
Act, 1903. In the matter of Rudolf Stallmans 
(1911) . . . I. X.. R. 39 Calc. 164 

EXTRADITION ACT (XV OF 1903). 

s. 3, sub-ss. (3) to (8) and s. 4. — 

See Habeas Corpus 

I. L. R. 39 Calc. 16A 

U 

EXTRADITION PROCEEDING-S. 

See Habeas Corpus 

I. Ii. R. 39 Calc. 164 

See High Court, jurisdiction of. 

I. Xj R. 39 Calc. 164 

p 

FALSE EVIDENCE. 

See Thumb-impression. 

I. Ii R. 39 Calc. 348 

FAMILY FIRM. 

Mortgage by manager — 

Suit upon the mortgage — Dismissal of the suit on 
the ground that the estate was not legally represented 
by the mortgagor on the date of mortgage — Beversal 
of the decree — Claim based upon a mortgage pur- 
porting to bind the partners m the firm and the mort- 
gaged property One Kavasji Maneherji had three* 
sons, Ardeshir, Phirojsha and Eruchsha. Ihey 
constituted a family firm known as Kavasji Man- 
eherji and Sons. After the death of Kavasji, 
Ardeshir, in his capacity as the manager of the 
said firm, executed a san mortgage bond dated 
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FAMILY FIRM —conoid. 
the 17th April 1899 to the plaintiff and it was 
attested by Emchsha as one of the attesting wit- 
nesses. The mortgage-debt was contracted for 
the purpose of paying off a judgment-creditor who 
had attached one of the family properties. The 
plaintiff having brought a suit for the recovery 
of the mortgage -debt, the first Court dismissed 
the suit on the ground that the estate of Kavasji 
was not legally represented by Ardeshir at the 
time of the mortgage. On appeal by the plaint- 
iff : Held , reversing the decree, that the mortgage 
debt could not be a debt of Kavasji because it Was 
incurred after his death, therefore, it would not 
give rise to any claim against the estate of Kavasji. 
The claim was based upon a mortgage which pur- 
ported to bind the partners m the firm of Kavasj i 
M ancherji and Sons and a certain property which 
was specified in the mortgage. The interest 
which was intended to be conveyed in the mort- 
gaged property was the interest of Ardeshir, Phi- 
rojsha and Eruchsha. Ahmed abad United 
Printing and General Agency Company, Ld. v. 
Ardeshir Kavasji (1912). 

I. L. R. 36 Bom. 515 

FATHER’S BROTHER’S SON. 

See Hindu Law — Succession. 

I. L. R. 39 Calc. 319 

FATHER’S DEBT. 

See Hindu Law — Debt 

I. L. R. 39 Calc. 862 

FATHER’S LIABILITY. 

See Hindu Law — Surety. 

I. L R. 39 Calc. 843 

FERRY. 

See Northern India Ferries Act 
(XVII of 1878), s 22 

I. L. R. 34 All. 146 

FIDUCIARY RELATIONSHIP. 

See Purdanashin Donor 

I. L. R. 39 Calc. 933 

FISHERY. 

Right to fishery m tida l 

and navigable river , how acquired — Limitation 
Act (XV of 1877), s. 26. To establish an exclusive 
right of fishery in a tidal and navigable river, it is 
necessary to prove that the plaintiff’s user was in 
assertion of a nght other and higher than the 
general right of the public to fish. Bdban Mayacha 
v. Nagu Shravucha , I. L. R 2 Bom 19, and 
Narasayya v. Sami , I . L R. 12 Mad. 43, relied on. 
Quart * Whether exclusive right of fishery in such a 
river can be acquired by proof of mere enjoyment 
in the manner provided in s. 26 of the Limitation 
Act of 1877, without a grant from the Crown. 
Arzan v. Rahhal Chunder Roy Chowdhry, 1 L. R. 
10 Calc . 214, referred to. Veresa v. Tatayya, 1 . 
L. R. 8 Mad . 467, not followed. Secretary of 
State for India v. Mathurabhai, I. L. R. 14 Bom. 
213, d Nityahari Roy v. Dunne , I. L. R. 18 


FI SHER Y — concld. 

Calc. 652, approved. Abhoy Cbaean Jalia v, 
Dwarka Nath Mahto (1911) 

I. L. R. 39 Calc. 58 

FIXED-RATE HOLDING. 

See Estoppel. I. L. R. 34 All. 538- 

FIXED-RATE TENANCY. 

See Agra Tenancy Act (II oe 1901), 

s. 9. . . I. L. R. 34 All. 285 

See Landlord and Tenant. 

I. L. R. 34 All. 604 

FIXTURE. 

Crop grown on another 

person's land, title if in owner of land — Suit by 
owner to recover value of crop cut and taken away — 
Fixtures, English law of if applies in this country 
When after purchasing a holding at an execution 
sale and taking delivery of possession thereof 
through Court, the plaintiff suffered the tenant 
to grow crop on the land : Held, that the plaintiff 
could not sue for recovery of the value of the crop 
cut and taken by another. The crop did not 
become the plaintiff’s as soon as it was grown 
merely because the plaintiff had acquired owner- 
ship of the land. Mofiz Sheikh v Rasik Lai , I . L. 
R. 37 Calc . 815, distinguished. Lep Singh v. 
Nimar Ehasia, I. L . R. 21 Calc 244, referred: 
to. Priya Nath Pal v. Kamini Dasi (1912) 

16C.W. N. 1I0L 

FORECLOSURE. 

See Mortgage — Foreclosure. 

See Mortgage. I. L. R. 39 Cale. 828 

suit for — 

See Civil Procedure Code, 1908, s. 11 

I. L, R. 36 Bom. 548 

FOREIGN RECORDS. 

See Hebe as Corpus. 

I. L. R. 39 Cale. 164 

FOREIGN TERRITORY. 

See Penal Code, ss. 34, 109, 467. 

I. L. R. 36 Bom. 524 

FORFEITURE. 

See Landlord and Tenant. 

I L. R. 39 Cale. 903 

of occupancy — 

See Land Revenue Code, Bombay, 
ss. 56, 214. I. L. R. 36 Bom. 91 

1, — Forfeiture by Gov - 

ernmeni of Deshgat Inam lands — Effect of forfeiture 
on prior mortgage — Payment of assessment to 
Government by mortgagee m possession — Suit to 
redeem by mortgagor — Mortgagee connot deny mort- 
gagor's title. The plaintiff’s ancestors mortgaged 
their Deshgat Inam lands to the defendant’s- 
ancestor with possession in 1855. The lands were- 
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FORFEITURE — conoid. 

id 1856 forfeited by Government j but the mort- 
gagee was continued m possession and paid assess- 
ment in respect of the lands to Government. In 
1901, the plaintiffs sued to redeem the mortgage. 
The defendant contended that the order of for- 
feiture deprived the plaintiffs of all right to the 
lands and that the title thereafter became vested 
in the defendant * Held, that the order of for- 
feiture had merely the effect of converting the 
lands from a service tenure into lands liable 
to pay assessment to Government ; and that it 
did not deprive the plaintiff of all light and title 
to the lands, and extinguish the relation of mort- 
gagor and moitgagee which existed between the 
parties. Vishnoo Tumbuch v. Tatici , 1 Bom H G. 
M. 22 and Gangabai v. K ala pa Dan Mufoya 
(1885) 9 Bom. 419 , followed. Held , also, that the 
defendant who came into possession of the lands 
as mortgagee of the plaintiffs could not turn round 
after the order of forfeiture and take the benefit 
of it and challenge the validity of the mortgage 
in virtue of which his title to the land as mort- 
gagee had begun. Gurbasappa v Rango Ven- 
katesh (1912) . . I. L R. 36 Bom. 539 

2. Insolvency — Secu- 

rity for production of insolvent -debtor — Failure of 
insolvency application — ■ Forfeiture of security money 
— Civil Proceduce Code ( Act V of 1908), s. 145. 
The decree-holder is entitled to the money that 
has been deposited by the surety as security 
for the benefit of the decree-holder, whose rights 
were interfered with, to enable the judgment- 
debtor to make an application in insolvency With 
a view to his protection from arrest, on the money 
being forfeited by the Court for failure to produce 
the debtor when required. The Court has no 
power to declare a forfeiture m favour of the Gov- 
ernment. Basanti Lal v . Chhedo Singh (1912). 

I. X*. R. 39 Calc. 1048 

FORGERY. 

See Criminal Procedure Code, s 195 (c) 

I. Xi. R. 34 All. 654 

See Penal Code, ss. 34, 109, 467. 

I. L. R. 36 Bom. 524 

See Using as genuine a forged docu- 
ment. I, Ii. R. 39 Calc. 463 

FORMA pauperis, suit in. 

See Pauper Suit. 

FRAUD 

See Company. I. L. R. 36 Bom. 564 

FrauduleHt transfer 

of possession—. Reversioner getting into possession 
from an alienee of the widow — -Mortgage by alienee 
* — Suit for foreclosure — • Reversioner setting up the 
pplea that widow's alienation beyond her life-time 
was void ■ — Estoppel between mortgagor and mort- 
gagee — Estoppel binds reversioner — Practice . In 
1878, Q'$ widow, sold certain property, belonging 


FRAUD — concld . 

to G , to G A, who moitgaged it to D m 1892. The 

widow died m 1897. After G A' s death in 1901, 
H (defendant No 3), who Was a reversioner of G, 
slipped on it possession of the property by fraud - 
ulently inducing G A’s sons (defendants Nos. 1 
and 2) to favour his claim In 1908, the plaintiff 
who claimed through D, sued to recover his money 
by sale of the mortgaged property It was con- 
tended by H that it was not competent to G } s 
widow to alienate the property beyond her life- 
time and that her alienation was not binding on 
him . Held , that H having obtained possession 
of the pioperty by colluding with defendants Nos. 
I and 2, his fraud Was sufficient m law to deprive 
him of the right to be heard m defence to the suit, 
that he was entitled to the property as reversion- 
ary heir of G Held , further, that defendants 
Nos 1 and 2 having been in possession of the pro - 
perty as mortgagors of the plaintiff were estopped 
from denying his right to foreclose the mortgage $ 
and that that estoppel applied also to H who step- 
ped into possession through a fraud common to H 
as well as defendants Nos 1 and 2 The true 
owner of property is entitled to retain possession 
even though he has obtained it from a trespasser 
by force or other unlawful means. This principle 
applies only when the true owner gets into posses- 
sion without bringing himself Within the law of 
estoppel. As between a mortgagor and his mort- 
gagee neither can deny the title of the other for 
the purposes of the mortgage. A mortgagor 
cannot derogate from his grant so as to defeat his 
mortgagor’s title, nor can the mortgagee deny the 
title of his mortgagor to mortgage the property. 
Hillaya Subbaya v. Narayanappa Timmaya 
(1911) . . . I.LR.36 Bom. 185 

FRESH PROCEEDINGS. 

See Nolle Prosequi 16 C. W. N. 983 

FUGITIVE ACCUSED. 

See Habeas Corpus. 

I. L. R. 39 Calc. 164 

FURTHER INQUIRY. 

. Power to direct further 

inquiry against a person not named m the complaint 
nor before the Court — Notice, necessity of — Criminal 
Procedure Code (Act V of 1898), s. 437. The Court 
has no jurisdiction to direct a further inquiry, 
under s 437 of Criminal Procedure Code, in respect 
of a person who was not named in the complaint 
and against whom no other regular process has 
been issued. . An order under section 437 of the 
Code made without previous notice to the accused 
is bad in Jaw Gmdhan Marwan v. Emperor, 
12 C. W. N 822 , followed. Ambar Ali v. Anjab 
Ali (1911) . . I L. R. 39 Calc. 238. 

FUTURE WIFE. 

gift to — 

See Hindu Law — Will. 

I. L. R. 39 Calc, 87, 
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GAMBLING. 

See Public Gambling Act (III op 1867 ) 

s. 12 . . I L R 34 All. 96 

GANJA 

illegal possession off— 

See Master and Servant 

I. L. R. 39 Calc. 344 

GENERAL CLAUSES ACT (X OE 1897) 
s 6 ~ 

See Es parte decree. 

I. L. R. 39 Calc. 506 

See Transfer of Property Act, ss. 88, 

89 . . I. L. R. 34 All. 72 

S. 10— 

See Limitation Act (IX of 1908), s 31 

I. L R. 34 All. 375 

GENERAL CLAUSES ACT (I OF 1904). 

s. 23 — Act (. Local ) No. I of 1900 

(United Provinces Municipalities Act), s. 187 — 
Municipality — Powers of Government to frame 
rules — Mules as to Municipal elections — ‘ ‘ Pre- 
vious Publication ” — ££ Competent court 55 Certain 
draft rules relating to municipal elections were 
published m the local Gazette. These draft 
rules were then considered by the Government in 
connection With such cnticisms and objections 
as had been presented, and finally a set of rules 
was published m the Gazette as having been made 
under section 187 of the United Provinces Muni- 
cipalities Act, 1900 Held, that such rules were 
none the less validly passed because m some details 
they differed from the draft rules previously 
published. The rules so made provided that a 
municipal election might be questioned by means 
of a petition presented to c a competent Court 9 
Held , that the expression 6 competent Court 9 
so used meant a Civil Court of competent jurisdic- 
tion with reference to the valuation given by the 
petitioner m his petition. Gur Charan Das v. 
Far Sarup (1912). . I. L. R. 34 All. 391 

GHATWALI TENURE. 

Attachment — Receiver, 

appointment of — Execution of decree On an 
application for execution of a decree, although an 
order directing attachment of a ghatwali estate 
may be erroneous, an order appointing a Receiver 
to receive the rents and profits of such estate is 
sanctioned by authority. Udoy Kuman Ghat - 
wahn v. Han Mam Shaha , I. L. M. 28 Calc. 483, 
referred to. Kesobati , Mohan Chandra 
Mandal (1912) . I, L, R. 39 Oale. 1010 

GHEE. 

See Adulteration 

I, L. R. 39 Calc. 682 


GIFT. 

See Contract Act, s. 19 

I. L. R. 36 Bom. 3T 

See Hindu Law. — Gift 

See Mahomed an Law — Gift. 

I. L. R. 34 All. 465, 478 

See Trusts Act, s 5. 

I. L. R. 36 Bom. 396 

to daughter — 

See Custom. I. L. R. 39 Calc. 418 

to future wife — 

See Hindu Law — Will. 

I. L. R. 39 Calc. 87 

Purdanashm donor — 

Fiducial y relationship — Cancellation — Independ- 
ent and competent advice — Duty of solicitor — Power 
of revocation — Transfer of Property Act (IV of 
1882), s . 126 — Costs. Where an old illiterate 
purdanashm woman executes an improvident deed 
of gift m favour of a peison standing towards her 
in a fiduciary capacity, the onus lies on the donee 
to establish not only that the donor understood 
the transaction, but that she was in a position 
to exercise a free and unfettered judgment, that 
the intention to give was her ow*n voluntary mt r 
and that she had independent and competent ad- 
vice. Huguenm v. Baseley, 14 Ves. 273 ; Hall v. 
Hall, L. M. 8 Ch. App. 430, followed. Kanai Ball 
Jowhary v. Kamim Debt, 1 B. L. M. 31 (note) 
Lyon v. Home , L M. 6 Eq. 655, referred to. It is 
the duty of a solicitor who acts as the sole solicitor 
in such a transaction, to try and protect the lady 
against herself, and to make all proper enquiries. 
A solicitor does not discharge his duty by satisfying 
himself simply that the donor understands and 
wishes to carry out the particular transaction. 
He must also satisfy himself that the gift is one 
that it is right and proper for the donor to make 
under all the circumstances ; and if he is not so 
satisfied it is his duty to advise his client not to go 
on with the transaction, and to refuse to act 
further if the client persists. Powell v. Powell, 
[1900] 1 Ch 243, Wnght v. Carter , [1903] 1 Ch. 
27, followed. Coomber v Coomber, [1911] 1 Ch. 
273, distinguished. In considering the validity of a 
deed of gift, the absence of a power of revocation 
is of importance, though not sufficient by itself to 
show that the gift is invalid. Hall v. Hall, L . M. 

8 Ch. App 430, referred to Kamini Dassee v. 
Krishna Chandra Mukerjee (1912). 

I. L. R. 39 Cale. 933 

GO S AVIS 

See Deekhan Agriculturists 5 Relief 
Act, s. 2. I. L. R. 36 Bom. 543 

GOVERNMENT 

See Cantonment Tenure. 

I. L. R. 36 Bom. 1 

See Grant * I L. R 36 Bom. 438 
See Parties « I. L. R. 39 Cale, 698 



( 155 ) 


DIGEST OF CASES. 


( 156 ) 


GOVERNMENT— concld. 

acts of— 

See Act of State. 

X. L. B. 39 Calc. 615 

— forfeiture by— 

See Forfeiture. 

I. I*. R. 36 Bom 539 

— order of — 

See Habeas Coorpbs. 

I. X*. R. 39 Calc. 164 

GOVERNMENT NOTIFICATION. 

See Transfer of Property Act (IV of 
1882), s 59, I. Xj R. 36 Bom. 617 

government tenures. 

See Sale for Arrears of Revenue. 

I. L. R. 39 Calc. 981 

GRANT. 

See Dekkhan Agriculturists’ Relief 
Act, s. 2, expl. (6). 

I, Ij. R. 36 Bom. 151 

See Land Revenue Code, Bombay, ss. 

56, 214. I. Ii, R. 36 Bom. 91 

- Grant of occupancy by 

* Government under a kabuliyat — Condition as to re- 
sumption for Government purposes , that is, for Rail- 
way and other purposes — Sale by Government — 

• Construction of the condition — Government full 
proprietors. Under a kabuliyat the occupancy of 
certain land had been granted to the plaintiff by the 
Collector subject only to the condition that it 
-should be competent to Government to resume 
the land whenever it should be required by Govern- 
ment for Government purposes, that is, for Rail- 
way or other purposes. Afterwards the land was 
resumed and was sold to defendant 2 (from whose 
grandfather it was originally acquired for a Rail- 
way). The plaintiff, thereupon, brought the 
present suit against the Secretary of State for 
India in Council and defendant 2 for the recovery 
of the land on the ground that the sale to 
defendant 2 was not for Government purposes. 
Held, dismissing the suit, that Government were 
the proprietors of the land and as such they could 
•resume it whenever they required it for their 
•proprietary purposes. Government purposes must 
be construed as meaning that they were pur- 
poses of Government the State proprietor, 
■purposes which Government alone were entitled 
to prescribe in the exercise of their discretionary 
powers. Sapurlo Sabshetti v. Secretary of 
State for India (1912) I. X*. R. 36 Bom. 438 

GUARANTEE. 

^ - Contract , construction , 

of — Whether contingent or unconditional agreement 
— Inadmissibility of evidence of what took place 
after the execution of the contract on question of its 
tonstruction — Contract Act {IX of 1872), ss. 32, 34, 
$6 and 65. The question for determination in this 


GUARANTEE— concld. 

appeal was the construction of the following letter 
dated 7th August, 1909, which was signed by the 
defendant, and given to the plaintiffs as security 
for the repayment of the loan of Rs. 1§ lakns 
mentioned therein. 4 4 In consideration of your 
having at my request acceded to the proposal of 
the Secretaries, Treasurers and Agents of the 
Iricumdas Mills Company, Limited, to advance 
to the Mills Rs. 1| lakhs, I hereby bind myself to 
procure a loan within two weeks of Rs. 11 lakhs 
on the first mortgage of the Mills’ block property , 
and to pay you thereout the said sum of Rs. 1| 
lakhs agreed to be advanced by you to the Mills.’ ’ 
In a suit for damages for breach of the contract 
contained in the letter, the Courts in India held 
in favour of the defendant that 44 all he had 
undertaken to do was to procure the lending of 
Rs. 11 lakhs if a first mortgage of the Mills was 
given and to pay thereout Rs. 1 J lakhs to the 
plaintiffs.” Held (reversing that decision), that 
on its true construction the document amounted 
to a substantial undertaking by the defendant 
that a loan of Rs. 11 lakhs should he procured, 
and that out of that loan the sum of Rs. 1 J lakhs 
should he repaid to the plaintiffs. Semble: Evi- 
dence of what took place after the execution of 
the document was not admissible on the question 
of its construction. Vissanji Sons & Co. v. 
Shapurji Burjorji (1912). 

I. Ii. R. 36 Bom. 387 

GUARANTEE, LETTER OF. 

See Consturction of Document. 

16 C. W. N. 769 

GUARDIAN. 

^ Guardians and - Wards 

Act, VIII of 1890 , oiders apparently under, made 
without jurisdiction — Proceedings not had bond fide 
orders m — ■ Consent obtained by judicial pressure — 
Judge, no arbitrator. One D died leaving a minor 
unmarried daughter by a predeceased wife and 
three widows. One R with a view to secure the 
marriage of his son with the girl (so that ultimately 
the property left by D might pass into the hands of 
the representatives of his own family) got the mat- 
ernal grandfather of the girl, who was his servant, 
to apply for the appointment of himself as the 
guardian of the property and person of the minor, 
but no part of Hi's property had yet vested in 
her, the widows being according to Hindu law 
D’s heirs. The widows objected to the applica- 
tion, but the District Judge having, owing to a 
misconception, passed orders directing that unless 
the widows placed their properties in charge 
of R he would remove the girl, whom they dearly 
loved, from their custody to that of the maternal 
grandfather, they were induced to grant a 
lease of the properties to R, after which they 
were^ made to present an application for the 
appointment of themselves as guardians of the 
person of the girl and they were formally appointed 
as guardians. Held, that no guardian was needed 
for the protection of the person of the girl and 
she had no property of which a possible guardian 
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GUARDIAN— concld. 

could take charge. The application of the widows 
for appointment as guardians of her person was not 
voluntary, and the application of the maternal 
grandfather was not made bond fide, and the orders 
passed by the Judge were without jurisdiction. 
44 Orders passed m proceedirgs so instituted and 
conducted, even if they were nominally m conform- 
ity with statutory provisions could hardly be 
regarded as invested with the efficacy of legal orders 
made m bond fide judicial proceedings. ” That 
the Judge could not be deemed in this case to 
have acted as an arbitrator chosen by the parties 
voluntarily, the ladies having m fact acted under 
judicial pressure of the highest degree to which 
they were not in a position to offer effectual and 
successful resistance, and, consequently, Ledgard 
v. Bull, I. L. R. 9 All 191, L . R. 13 I . A. 134, 
did not apply. Sahadra Kobe v Ramadin 
Chowdry (1911) . . 16 C. W, N. 444 

GUARDIAN AND MANAGER. 

power of — 

See Specific Performance. 

I. L. R. 39 Calc 232 

GUARDIAN AND MINOR. 

See Mahomedan Law — Alienation. 

I. L. R. 34 All. 213 

GUARDIANS AND WARDS ACT (VIII 
OF 1890). 

s. 12 cL 3 (by — Power to order money 

to be paid into Court — Civil Procedure Code ( Act V 
of 1908), s. HI, Order XXXIX, rule 10. Order XL, 
rule 1. H petitioned the Court under the Guardians 
and Wards Act, 1890, to be appointed guardian of 
the property of J a minor ; he also applied to the 
Court in the following terms : — ‘ * In the mean- 
while and pending these proceedings a 
receiver may be appointed to take charge of the 
-amount of Rs. 4,141-9-1 due and payable to this 
minor by G or such other order may be passed to 
protect the property of the said minor as to this 
.Honourable Court may seem meet. ” Held, 
that it was open to the Court to pass an order 
directing G to forthwith deposit in Court the sum 
of Rs. 4,141-9-1 to abide by the further order of 
'the Court. In re Bai Jamnabai (1911) 

I. L. R. 36 Bom. 20 

ss. 29, 30 — 

See Mortgage . 16 C. W, N. 715 

s. 31, sub. s. (4) — Construction of 

words “ any person. * * The words “ any person ” 
in the last part of sub-section (4) Guardians and 
Wards Act (VIII of 1890), are not limited by the 
words “relative or friend** in the previous part 
of the section. The Court is competent to hear a 
person who is not a relative or friend. Vend 
gopal Bahadur v. Kadirveltjswami Naiceer 
41012) . . . I. Xu R. 35 Mad. 743 


GUARDIANS AND WARDS ACT (VIII 
OF 1890) — concld. 

ss. 43, 45 — Order upon guardian 

not to marry ward without Court's leave, disobe- 
dience of, if punishable, when order without juris- 
diction — Order if may be passed when minor a 
Hindu — Guardian's failure to produce ward in 
Court — Guardian if may be fined — 4 4 Enforcement ,** 
of order meaning of — Civil Procedure Code (Act V 
of 1908), 0. XXXIX, rr. 1 and 2. Before proceed- 
ings can be taken on account of disobedience of an 
injunction issued by a Court, it must be ascertained 
that the Court had jurisdiction over the sub- 
j'ect-matter in controversy. If the Court had no 
jurisdiction over or had exceeded its powers in 
granting an injunction m matters beyond its juris- 
diction, the injunction must be treated as ab- 
solutely void and' the person who has disobeyed 
it cannot be punished for the alleged offence. 
There is in this respect a clear distinction between 
an order erroneously made with jurisdiction and 
an order made absolutely without jurisdiction. 
Sub-s. (4) of s. 43 of the Guardians and Wards Act 
applies to all cases of disobedience of an order 
passed under sub-s. (Z) or sub-s. (2) of that section, 
whether or not the effect of the disobedience is 
capable of removal or reparation. Quare : Whe- 
ther there is any bar to a District Judge giving 
directions in an order appointmg a guardian of the 
person of a minor Hindu that the minor should not 
he married by the guardian without the consent 
of another relation and without the Court’s leave, 
where the guardian appointed is also the guardian 
for marriage, according to Hi n du law. Bai LiwaM 
v. Moti Earson, I. L. R. 22 Bom . 504, referred to. 
Where it was found that the application upon 
which the order for appointment of a guardian 
was made was not made voluntarily : Held, that 
the order was without jurisdiction and disobedience 
on the part of the guardian of the directions relat- 
ing to the marriage of the minor could not be 
punished under s. 43, cl. (4) of the Guardians and 
Wards Act like disobedience of an injunction. CL 
(a) of sub-s. (1) of s. 45 of the Guardians and Wards 
Act does not contemplate orders on the guardian 
appointed under the Act for the production of the 
ward? and such a guardian cannot be fined under 
the section for failing to produce the ward before 
the Judge when required. Sahodra Koer v 
Dhajadhari Gosain (1911) . 16 C. W. N. 447 


h 

HABEAS CORPUS. 

__ High Court, jurisdic- 
tion of — Extradition proceedings, jurisdiction of 
High Court m — Code of Criminal Procedure ( Act 
V of 1898), s. 491 — Indian Extradition Act (XV of 
1903), $. 3, sub-ss. (3), (4), (6), (7) and (8) and s . 4, 
sub-s. (1) — Evidence Act (I of 1872), if exhaustive — 
English Extradition Act (33 and 34 Viet c. 52) 
part of the lex fori — Foreign Records, authentica. 
tion and admissibility of — Copy of document proved 
in Foreign Court , if admissible — Deposition taken in 
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HABEAS CORPUS — contd. 

absence of accused — Evidence of offence cn which 
Magistrate may act — Arrest , irregularity of , if 
vitiates proceedings otherwise regular — Magistrate 
who may be chosen by Government — Government of 
Bengal) if can issue order on requisition made to 
Government of India — If such order can be ratified 
by Government of India — Fresh proceedings , legal* 
tty of, whilst previous ones pending — Magistrate , 
if can record evidence after sending report to 
Government — Refusal of reasonable opportunity 
to fugitive to produce evidence , whether affects 'juris- 
diction of Magistrate It must be shown clearly 
that a supreme right such as that to habeas corpus , 
or to dnections in the nature of that writ, has been 
expressly (if that be possible to the Legislature) 
taken away. There is no such express provision 
in the Indian Extradition Act. The English Ex- 
tradition Act did not give the right to habeas corpus . 
It merely declared a right which existed inde- 
pendently of that the statute. In re Siletti 
87 L. T. 332 , 71 L. J. K. B. 935 ; and Ex parte 
Besset 6 Q B. 481, followed. When a person 
appears before the High Court and says that he is 
illegally detained, the High Court can enquire 
whether the warrant for his custody was validly 
issued m extradition proceedings. If the provi- 
sions of the Legislature have not been carried out, 
the High Court can interfere, notwithstanding that 
the warrant has been given in extradition proceed- 
ings. Rudolf Stallmann v. Emperor, I. L. R. 38 
Calc., 547, distinguished. Section 3, sub-s. (6) 
of the Indian Extradition Act, 1903, is not a sub- 
stitute for, and does not interfere with, proceed- 
ings taken under s. 491 of the Code of Criminal 
Procedure, 1898, the provisions of which are as much 
binding as those of the Extradition Act. The 
Indian Evidence Act (I of 1872) does not contain 
the whole law of evidence governing this country. 
Under s. 2, which saves certain rules of evidence, 
the English Extradition Act, which is applicable 
to this country, is part of the lex fori. Records, 
therefore, of the Berlin Court, which are authenti- 
cated in the manner prescribed by sections 14 and 
15 of the English Extradition Act, can be properly 
admitted m evidence. A copy of a document 
(Bill) the original of which was proved in the 
German Court, is admissible as part of the records 
of the German Court. There may, however, be 
cases in which the production of the original docu- 
ment may he necessary for the enquiry in this 
country. If there is evidence before the Magis- 
trate, the fugitive criminal cannot ask the Court 
to determine Whether a pnmd facie case has been 
properly found on such evidence. In re Siletti 
87 L. T. 332 ; 71 L. J. K. B. 935, followed. The 
High Court will not sit in appeal to review and 
weigh the evidence. It is sufficient that there 
should be some evidence of the offence upon which 
the Magistrate may reasonably act. Any irregu- 
larity in the original arrest of the accused is im- 
material, provided that the subsequent proceedings 
have been right. R. v. Weil, 9 Q. B. D. 701 ; 
15 Cox C. G. 189, followed. The substantial 
question is not how the accused is brought into 
Court, but whether the Court which enquired into 
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his case had jurisdiction to do so. The Government 
of India may issue its order to any Magistrate 
and such Magistrate may issue a Warrant, provided 
he is one who has jurisdiction to enquire into the 
crime of the nature of that for which extradition 
is sought. Therefore, an enquiry into the case of a 
fugitive criminal under arrest in Calcutta can be 
made by the Magistrate of Alipore, if duly author- 
ised An order issued under s. 3, sub-s. ( 1 ) of the 
Indian Extradition Act, 1903, by the Government 
of Bengal upon a requisition made to the Govern- 
ment of India is invalid, and cannot be 4 4 ratified ** 
by a subsequent order of the Government of India . 
Where, however, the latter order directs the Magis - 
trate m pursuance of the former order 44 and of 
the statutory provisions in that behalf to enquire 
into the said case, ” the Government gives valid 
effect to its intention, and the Magistrate has juris - 
j diction to enquire. Under s. 528 of the Code of 
i Criminal Procedure, 1898, the District Magistrate 
can transfer to his own file, from that of the Depu - 
t y Magistrate, an application by the fugitive 
criminal for return of his property. The Magis- 
trate making the enquiry under s 3 of the Indian 
Extradition Act, 1903, can initiate fresh proceed- 
ings notwithstanding proceedings taken under a 
previous order. When the Magistrate sends up 
his report to the Government of India under s 3,. 
sub-s. ( b ) of the Indian Extradition Act, 1903, 
he becomes functus officio, and renders himself 
incapable, therefore, of recording evidence that 
may be subsequently produced. The Legisla- 
ture intended that the fugitive criminal should be 
given an opportunity of defence. If such op- 
portunity is not given, it goes to the jurisdiction 
of the Magistrate. The enquiry, therefore, is not 
according to law, and the issue of the Warrant 
is itself invalid. If the Magistrate suspected 
that the accused had no evidence, it is open to him 
to question the accused. If the latter stood on his 
right not to answer, the Court might draw such 
inference as the refusal to reply and the circum- 
stances of the case suggested. Per Mookeejee ,. 
J . — The burden lies very heavily upon those who 
assert that a right of so much importance to the 
criminal as habeas corpus, given by the Common 
Law, has been taken away by implication. Sec- 
tion 491 of the Code of Criminal Procedure, 1898,. 
is applicable to cases under the Indian Extradi- 
tion Act Rudolf Stallman v. Emperor, I. L. R. 
38 Calc. 547, distinguished. The junsdiction of 
the High Court has not been taken away merely 
because the Government of India has already 
issued a warrant for surrender under s. 3, sub-s* 
(8) of the Indian Extradition Act, 1903. Deposi- 
tions which have not been taken in the presence 
of the accused may be admitted by the Magistrate t 
In re Qounhaye , L. R. 8 Q. B . 410 . Where there 

is no evidence before the Magistrate, the Court will 
interfere. R. v. Maurer, 10 Q. B. D. 513, ap- 
proved of. The Court will not consider questions- 
regarding evidence, unless the objection is such 
that if effect Were given to it, there would be no- 
evidence left hpon which the order for extradi- 
tion could be supported. Under s. 4, sub-s. (I), the 
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Magistrate may issue a warrant when the person 
to be arrested is withm his jurisdiction. Section 4 
merely provides a preliminary procedure Under 
it an arrest may be effected before the receipt of 
the requisition mentioned m s 3, otherwise the 
criminal might escape The two sections do not 
overlap Under s 3, *ub-s (7) of the Indian 
Extradition Act, 1903, the only Government 
competent to issue the order for enquiry is the 
Government to whom the foreign state has made 
a requisition. This function must be performed 
strictly, and cannot be delegated. Where thepro- 
visions of the statute have not been followed, the 
report of the Magistrate cannot afford a founda- 
tion for the order of the Government of India 
under s 3 of the Indian Extradition Act, 1903. 
In the matter of Rudolf Stallmann (1911). 

I. L. R. 39 Calc. 164 

HARKS. 

See Sanad, construction of. 

I. L. R. 26 Bom. 639 

HANDWRITING 

proof of— 

See Sedition. 

L L. R. 39 Calc. 606 

HEADINGS OP CLAUSES. 

See Bombay Municipal Act, s 297. 

I. L. R. 36 Bom. 405 

HEREDITARY OFFICE. 

See Shebait. 

I. L. R. 39 Calc. 887 

HEREDITABY OFFICES ACT, BOM- 
BAY (Bom. Ill OF 1874). 

s. 67 Collector — Vatandars — Service 

Register — Suit for declaration as head of family — 
Civil Court — Jurisdiction. The plaintiffs brought 
a suit to have it declared that they were entitled 
to a share of the vatan and to have their names 
recorded as such m the Service Begister kept 
by the Collector. Held, that the suit fell under 
the ban of clause ( d ) of s. 67 of the Hereditary 
Offices Act (Bombay Act III of 1874) and was 
not cognizable by the Civil Court. Govmd Sita- 
ram v. Bapuji Mahadeo , I. L. R. 18 Bom 516 , 
and Balhnshna Chimnaji v Balaji Ramchandra, 
I. L. R 9 Bom. 25, explained Jivaji Sambhaji 
v. Fakir Sabaji (1912). 1. 1. R. 36 Bom. 420 

HEREDITARY PRIEST. 

office of — 

See Hindu Law— Caste question. 

I. Xi. R. 36 Bom. 94 

HIGH COURT. 

See District Municipal Act (Bombay), 

s. 160. 

I. Ii. R 36 Bom. 47 


HIGH COURT, JURISDICTION OF. 

See Extradition. 

I. L. R. 39 Calc. 164 

See Habeas Corpus 

1. 1». R. 39 Calc. 164 

1. . Revisional Ju- 

risdiction — Error by Small Cause Court on a ques- 
tion of limitation — Civil Procedure Code ( Act V of 
1908), s 115 — Limitation. An erroi by the Small 
Cause Court on a question of limitation, does not 
justify the interference of the High Court under s. 
115 of the Civil Procedure Code. Amntrav Krish- 
na Deshpande v. Balhnshna Ganesh Amrapurkar , 

I . L. R 11 Bom. 488 , Sundar Singh v. Dam 
Shankar, I. L R. 20 AH 78, and Amir Hassan 
Khan v Sheo Baksh Singh , I L. R. 11 Calc. 6, 
referred to. Ramgopal Jhoonjhoonwalla v . 
Johrmall Khemka (1912) 

I. L. R. 39 Calc. 473 

2. Jurisdiction of 

the High Court to try a Native Indian Seaman for 
an offence committed on board a British vessel 
on the high seds — Stoppage of the vessel there- 
after at intermediate ports — Accused brought to 
Calcutta in custody — Applicability of English laio 
to the offence and the charge , and of Indian law 
to the procedure and sentence — • Courts ( Colonial ) 
Jurisdiction Act {37 and 38 Vrct. c. 27), s. 3 — 
Merchant Shipping Act {57 <Ss 58 Viet c 60), ss. 
684, 686. The High Court of Calcutta has juris- 
diction m its Original Cuminal Side, under ss. 
684 and 686 of the Merchant Shipping Act (57 & 
58 Viet c 60), to try a Native Indian seaman 
for murder or manslaughter committed on board 
a British vessel on the high seas, who is brought 
to Calcutta under custody, notwithstanding that 
the vessel touched, after the commission of the 
offence, at intermediate ports in the course of 
the voyage The offence should be tried and 
the charge framed, under the English law, but 
the procedure at the trial and the sentence 
must be regulated by the law of India. Sec- 
tion 3 of 37 & 38 Viet c 27, does not deal with 
the trial of the case, but With the sentence after 
conviction. Queen-Empress v. Sheikh Abdool 
Rahiman , I. L . R. 14 Bom. 227, and King -Em. 
per or v. Chief Officer of the “ Mushtan , 5 ’ I L. R. 
25 Bom. 636, dissented from Emperor v Sali- 
mullah (1912) . I. L. R. 39 Calc. 487 

3. — Jurisdiction of 

the High Court — Restraint of suit outside the juris- 
diction — Persons not residing within jurisdiction — 
Injunction. The High Court has power only to 
restrain a person who happens to be within its 
jurisdiction from prosecuting a suit without its 
jurisdiction. On the principle of ts equity acting 
in personam ” the mere fact that he possesses 
property, moveable or immoveable, within the 
jurisdiction but does not reside within it, does 
not give the High Court jurisdiction over him, 
since in the event of an injunction being granted 
against him and that being disobeyed he could not 
be subjected to the process of contempt. Vulcan 
Iron Works v • Bisshumbhur Per sad, I. L. R. Calc . 
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263 ; 13 C W N. 346 ; 1 Ind Cas. 927 , followed. 
The Carron Iron Co . v. Maclaren , 5 H L C. 416; 
s, c.24L J Ch 620 , Mangle Chand v Ram, 

/. L. JR. 34 Calc. 101 , relied on. Jumna Das 
Harcharan Dass (1911). • 16 C. W. N 4 

4 . # ___ Jurisdiction— -Letters 

Patent, High Court , 7£dd, cZ. 72 — Wrongful cutting 
and removal of coal — Trespass — Disputed boundary 
— Suit for land — Agreement between predecessors-in - 
title of parties — Privity of contract and estate. The 
plaintiff company’s predecessors-m-title who held 
certain coal lands known as Mouza Lodna in Man- 
bhum, under a permanent lease, grantod ar under- 
lease of a share thereof to S, and it was agreed that 
the boundary should be demarcated between the 
portion underleased and the portion retained by 
the grantors, and that a barrier of 30 feet of coal 
should be maintained between the two portions of 
the mouza, and that if either paity encroached 
within 15 feet of the boundary line, he should make 
good any loss sustained by the oiher party. No 
boundary was demarcated at the time. The per- 
manent lease of the said mouza was, subject to the 
said underlease to S, subsequently assigned to T 
and others, and thereafter the boundary was laid 
down and maiked by the respective agents of T 
and others, and of S, and a plan showing the 
boundary was signed by both parties. Subse- 
quent thereto T and others assigned tneir per- 
manent lease of the mouza to the plaintiff com- 
pany, and S granted an underlease of his share in 
the mouza to JR L S , who granted an underlease 
of the same to the defendant who there carried on 
a colliery. The plaint alleged that the defendant 
had wrongfully cut into and removed portions of 
coal from the 30 feet of barrier and beyond it , 
that the trespass and conversion had taken place 
within two years ; and that the coal so removed 
had been sold and delivered to the plaintiff com- 
pany under an agreement to purchase the output 
of the defendant’s colliery, and claimed damages 
foi the value of the coal so removed and damages 
caused by the breach of contract in cutting through 
the barrier The defendant denied that he had 
carried away any coal from the 30 feet barrier 
and stated that he had confined his operations 
well within the area underleased to him, and that 
the plaintiff company had never been m possession 
of the area from which he had carried away coal 
Held, that the suit, so far as it sought to recover 
damages for carrying away the plaintiff company’s 
coal, was founded on a case of tresspass quare 
clausum fregit which necessitated the title m re- 
spect of that coal being gone into, and Was there- 
fore a suit for land Within the meaning of cl 12 of 
the Charter. Raymohun Bose v. East Indian Rail- 
way Co , 10 B. L R 241 , distinguished That so 
far as the agreement not to cut into the 30 feet 
of barrier was concerned, there was no privity of 
contract or estate between the defendant and the 
plaintiff company, and the defendant was not per- 
sonally liable on any of the covenants in the under- 
lease granted to S, and that the plamt did not dis- 
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close any cause of action against the defendant 
based on the agreement. Lodna Colliery Co., 
Ld. v. Bipin Bihari Bose (1912). 

I. Xi. R. 39 Calc. 739 

HIGH COURT RULES, BOMBAY. 
Rules 81, 321 and 323.— 

— Delegation of powers 

under rules 321 and 323 to the Prothonotary — Power 
of the Prothonotary to deal with applications to give 
short service of notice of motion. The plaintiff filed 
a suit against the defendants claiming, inter aha , 
the appointment of an interim receiver and an 
interim injunction The plaintiff obtained from 
the Prothonotary leave to give the defendants 
short notice of a motion m the said suit under rules 
321 and 323 of the Bombay High Court Rules. 
The defendants objected that the Prothonotary 
had no power to shorten the time for notice. Held , 
that the Piothonotary had such power. Moorji 
Maneck v. Passu Parbhat (1911). 

I. L. R. 36 Bom. 418 

HIGH SEAS. 

offence committed on — 

See High Court, Jurisdiction op. 

I. L. R. 39 Calc. 487 

HIGHWAY. 

Right to carry proces- 
sion m — Where user of highway proved, presump- 
tion will be that the right is unrestricted — Trustees, 
dedication by. Where user as a highway, suffi- 
cient to raise a presumption of dedication has been 
proved, the dedication Will, m the absence of 
evidence to the contrary, be presumed, if possible, 
to be unrestricted. Marching m procession on a 
highway is not an excessive usei of the highway ; 
and a right of unrestricted user Will include the 
right of marching m procession on the highway. 
Shadagopachanar v. Knshnamurthy Rao, I. L. JR. 
30 Mad 185 , referred to A presumption of dedi- 
cation by trustees will not be made when such 
dedication Will contravene the purpose of the 
trust. The illegality of such a dedication by the 
trustees must be clearly proved Vibudapriya 
Thirthaswamy v Esoop Sahib (1910). 

I. L. R. 35 Mad. 28 

HINDU COMMON LAW. 

See Hindu Law — Widow. 

I. L. R. 36 Bom. 383 


HINDU LAW. Col- 

Adoption 165 

Alienation 165 

Debt 166 

Endowment 168 

Gipt ....... 169 

Hereditary Priest .... 169 

Inheritance 170 



( 165 ) 


DIGEST OF CASES. 


( 166 ) 


HINDU LAW — contd. 


Joint Family . 



Col. 

172 

Legal Necessity 



171 

Maintenance 



175 

Marriage . 



175 

Migration 



175 

Minor 



175 

Partition . 



176 

Stridhan . 



177 

Succession 



173 

Surety 



180 

Trust 



180 

Widow 



181 

Will 



184 

NDU LAW— ADOPTION. 

See Estoppel I. L. R. 34 All. 

398 


1. : Anumatipatra, construction 

of — Adoption — , Simultaneous or successive adoption 
— Preferential right of adoption of senior widow. 
Where a Hindu, governed by the Bengal school 
of Hindu law, had previous to his death exe- 
cuted an anumatipatra in these terms : * 4 This 
anumatipatra for taking adopted son is exe- 
cuted to the following effect . . . m 

favour of first wife B S and second wife SB... 
I am giving permission m writing that when 
I shall be no more, each of my two wives 
shall be at liberty to adopt thiee sons successively, 
that is, one after another, and shall lead a moral 
life. It is also permitted that each of my wives 
shall live m my ancestral dwelling house with her 
adopted son . . . ” * Held , that apply- 

ing the canon of construction laid down m Abhoy 
Chundei Bagchi v. Kalapahar Hap , I. L B. 12 
Calc. 406 ; L B , 12 I. A. 198 , the document 
did not contemplate simultaneous adoption by the 
widows, but successive adoption m accordance 
with the rule of law As between co-widows, the 
senior, that is to say, she, whose marnage was 
earlier, has m general a preferential right oi adop- 
w tion. Banjit Lal Karmakar v Bijoy Krishna 
Karmakar (1912) . I. L. R 39 Calc. 582 

2. Rule that the adopted boy 

should be such that his mother could be 
legally married by the adopting father — 
Limits of the rule. Under Hindu Law r , the rule 
that no one can be adopted whose mother the 
adopter could not have legally married, is con- 
fined to the three cases of a daughter’s son, a 
sister’s son and a mother’s sister’s son Bam- 
chandra v Gopal , 1. L R 32 Bom. 619, 
followed A person can vividly adopt the son of 
his mother’s brother Yamnava v Laxman 
Bhimrao (1912) . I. L. R. 36 Bom. 533 

HINDU LAW — ALIENATION. 

1 . Suit by alienee of a co- 

parcener in family property — Time when the 
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I share is ascertained. In Hindu Law the alienee 
of the interest of a co-parcener is entitled to enforce 
his claim against the share to which the vendor w r as 
entitled to at the time of the alienation. The 
mortgagee of a Hindu father is therefore entitled 
to proceed against the share of a son subsequently 
bom m family property mortgaged by the father. 
Bangasami v. Knshnayyan , 1 L. R. 14 Mad. 
408 , dissented from Ayyagan Vekataramayya v. 
Ayyagari Bamayya /. L B. 25 Mad . 690 , fol- 
lowed. Hardi Narayan Sahu v. Buder Perkash 
Misser , 1. L. B. 10 Calc. 626 , followed. Chinnu 
Pillai v Kalimuthu Chetty (1911). 

I. L. R. 35 Mad. 47 

2. Alienation by manager — 

Undivided family — Manager , position of — Effect 
of subsequent assent of co-parceners. The Manager 
of a joint Hindu family is not, m the exer- 
cise of his powers, the agent of the family m 
the strict sense of the term and consequently no 
ratification of his act by the other members of the 
co-parcenary is possible The assent of the other 
members of the family to an alienation by the 
manager is only evidence of justifiable family 
necessity. Where, therefore, it is found that there 
w r as no such necessity, such assent is no evidence 
for that purpose. As, how'ever, the property vests 
m the undivided family, the manager wnth the 
assent of the other members may give a good title 
to an alienee even though the alienation is not for 
any family necessity Such assent is not that of a 
principal to the acts of an agent but supplies the 
w r ant of capacity on the part of the manager to 
alienate family property An alienation by a 
manager without justifiable necessity is void as 
regards the shares of the other members of the 
family and wdiere such necessity exists it is valid 
m its entirety Ai assent by all the members, 
at the time of alienation without taking part m it, 
will pass the pioperty An assent by some only, 
though evidence of necessity will not, in the face 
of positive evidence of the impropriety of such 
alienation, suffice to pass their interests The sub - 
sequent assent if all the members will not apart 
from any question of estoppel, validate an aliena- 
tion by the manager, which is void m its inception 
foi w r ant of justifiable necessity Annamalai 
Chetty v Murugesa Chetty, 1 L B 26 21 ad 544 , 
referred to XJnm v. Kunchi Amma , I L B 
14 Mad 26, 28, referred to. Kandasami Asari 
v Somaskanda Ela Hid hi, Ltd. (1910). 

I. L. R. 35 Mad. 177 

HINDU LAW— DEBT. 

1. Father’s debt — Execution of 

deciee — Deciee against fathei for damages — 
Liability of son — Mitakshara Law ■ — Immoral 
or illegal debt. A decree obtained by a person 
for damages on account of injury done to his 
crops, by the obstruction of a channel through 
which he was entitled to irrigate his lands, against 
one B, who w r as governed by the Mitakshara 
school of Hindu Law, could be executed on his 
death against his son, where it could not be said 

G 2 
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that the decree obtained v as due to an act of the 
judgment-debtoi , which was a wanton interference 
with the rights of the decree -holder, and that the 
liability imposed thereby on the judgment-debtor 
was an illegal or immoral debt. Chhakatjri 
Mahton v . Ganga Prasad (1911) 

I. L. B. 39 Calc. 862 

2. Unsecured debt, contracted 

by limited owner, when binding on estate 

— Will bind if made after due enquiry — Proof 
of due inquiry — Nature of right liable to be devested 
by adoption — Transfer of Property Act, s 38- 
Unsecured debts contracted by a limited owner 
will be binding on the estate if mcuned for pur- 
poses which will justify a charge on such estate* 
The rule laid down m the case of Hanuman Per- 
shad Panday v. Kooveri, 6 Mad. 1 . A. 393 , as to 
the sufficiency of a reasonable inquiry satisfying 
the creditor of the existence of reasonable necessity 
to validate a claim against the estate m the 
hands of a manager applies m the case of all loans 
whether secuied or unsecured. Representations 
by the borrower are evidence of the existence of 
such necessity but are not generally in themselves 
sufficient to discharge the burden which rests 
upon the creditor of showing a reasonable inquiry 
as to the binding nature of the purpose for which 
the loan is contracted. In particular circum- 
stances, however, they may suffice to shift the bur- 
den of proof to the person impeaching the debt or 
alienation If section 38 of the Transfer of Pro- 
perty Act is deemed to enact a rule as to reasonable 
inquiry m excess of what is required by the Privy 
Council m Hanuman Persad ’s case, it cannot over- 
ride the Hindu Law settled by the Privy Council. 
The estate of a person whose right is liable to be 
devested by an adoption is not analogous to a life 
estate. It is that of a limited owner who repre- 
sents the estate. Maharaja or Bobbili v. 
Zamindar or Chundi (1910). 

I. L. B. 35 Mad. 108 

3. Widow and Reversioner 

— Debt contracted by widow for constructing 
buildings not binding on estate — Compromise by 
widow not binding on reversioners , when advan- 
tage is secured at serious risk to estate — Decree 
on such compromise stands on no higher footing 
than the compromise — Dealing by reversioner with 
his reversionary right during life of widow , invalid — 
Minor not bound by admissions of guardian not 
connected with management of estate — Decree on 
compromise cannot be assumed to direct any thing 
forbidden by law . Where a Hindu widow borrows 
money for constructing a house, which is not 
necessary for the management of the estate and 
which is situate outside the premises of the estate, 
the debt will not be binding on the reversion. The 
question whether the holder of a woman’s estate 
will be justified in building a house so as to bind 
her reversioners, assuming that she could do so at 
all, will depend on the income of the estate and her 
means of repaying the debt so as not to injure 
the reversion. A compromise by a widow of a 
valid claim against the estate will not bind the 


HIK'D U LAW — DEBT — concld. 
reversioners when a laiger amount than is due 
is agreed to be paid m instalments, the whole of 
the larger amount however bomg payable on 
default of any instalment. An adjudication 
against a widow after a fair contest with respect 
to a matter relating to the estate represented by 
her, will be binding on those who succeed her as 
owners : but a decree passed on a compromise 
into which sh^ enters w ill have no higher effect 
against her successors than a contract entered 
into by her The revel sioner, during the life of 
the female heir, has only a spes successions or 
chance of succeeding if ho survive her. Any trans- 
fer by him of such interest, is invalid. The power 
of a guardian is restricted, to the management of 
the minor’s property and he cannot bind the 
minor by admissions which have no connection 
with the present management of the property, 
especially when made without receipt ot any con- 
sideration on behalf of the minor. It cannot be 
assumed that a Court ni sanctioning a compro- 
mise and passing a decree in pursuance of it, in- 
tended to do what was unlawful Where such a 
decree directs the sale of a minor’s property m 
which the minor had only a spes successions as 
reversioner, it must be assumed that it directed 
the sale only of such interest as the minor then 
possessed m the property, which in the eye of law , 
was ml. Bhogaraju Venkatarama Jogiraju 
v. Adder allt Seshayya (1912) 

I. L. B. 35 Mad 560 

4. — Grandfather’s debts — Mitak- 

shara — Grandson if liable for interest on grandfather's 
debts — Son's liability if may be thrown primarily on 
the share obtained by survivorship from father and 
grandfather . A decree for mesne profits with in- 
terest was passed against A and D grandfather and 
father respectively of R after R was born. Sub- 
sequently on the death of A and D the decree - 
holder sought to execute the decree against the 
entire ancestral property in the hands of R. R 
claimed that m as much as the debt was his grand - 
father’s he was not liable for the interest. Held , 
that the wrong being the joint act of the father 
and grandfather and the liability arising therefrom 
being that of the father as well as of the grandfather 
the son was liable for intei est. That after the 
entire property vested in R on the death of A and B 
there was no distinction between what was ob- 
tained by R by survivorship fiom them and his 
own share so as to enable R to compel the decree- 
holder to proceed first agamst share of the father 
and grandfather to the exclusion of his own share. 
Queer e : Whether the rule in Kishun Per shad v- 
Tipan Pershad I. L. R 34 Cal. 735 * s. c. 11 C. 
W . A. 613, throwing the burden primarily on the 
share of the father applies to the case of a simple 
money debt as distinguished from a mortgage. 
Bamdeo Prashad Singh v. Gopi Koeri (1911)- 

16 O. W. K*. 383 

HINDU LAW-ENDOWMENT. 

1. Debuttur, private 

consensus of cosharers if may change character 
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of treatment of property as secular, effect of * — Parti - 
tion of property by skebait if converts property into 
secular — Legal conversion , proof of. Wheie a 
private debutter had been partitioned between 
membeis of the family for the better enjoyment 
thereof and theie had been sales and mortgages 
of portions of the piopeity by some membeis but 
there was nothing to show that there was a consen- 
sus to give the propeity a different turn : Held, that 
the ongmal debutter character of the property being 
established these facts did not operate to destroy its 
deb utter chaiacter Doorqa Nath v. Ram Chandra , 
I L R 2 Calc. 341, referred to. Per Chatteejee, 
J . — A partition of debutter property for the pur- 
pose of convenience of the user for the sheba is not 
a violation of the trust for the sheba of the propeity 
Per Jenkins, C. J — Where the ongmal debutter 
character of a pioperty is found m a suit to estab- 
lish such chaiacter against one who claims under an 
original shebait, it lies upon the defendants to 
show the subsequent legal conversion of the land 
to the ordinary user of the property. Juggut 
Moheenee v Rayendra Nath , 10 B. L R 19, 81, 
referred to. Dharma Das Mandol v Gosta 
Behary Mandol (1911). 16 C. W. N. 29 

2. Shebait, office of— Succes- 

sion — Deed of appointment — Construction — 
** Shishya shishyanukrame . ” Where it was 
provided by deed that the succession to the 
office of a shebait should be 4 ‘ shishya shishyanuk- 
rame , ” (i e , disciple following disciple) Held, 
that upon a proper construction of the document 
there was nothing to prevent one disciple from 
succeeding a co-disciple m the line of the ongmal 
shebait Gopal Chandra Chakrabarty v Ra- 
dharaman Das Babaji (1911) 16 C W. N. 108 

HINDU LAW— GIFT. 

1. Grift to daughter- Gift of im- 

moveable property to daughter by father — Gift valid 
whether made at or after marriage There is a 
moial obligation on a Hindu father to make a gift 
to his daughter on the occasion of her marriage 
A gift by a father to his daughter of a small portion 
of ancestral immoveable propeity is binding on the 
undivided family, whethei such gift is made at or 
after the daughtei ’ s marriage S undararamayya. 
v. Sitamma (1912) . I. L. R. 35 Mad. 628 

2. Gift by widow — Mitahshara - — 

Hindu Vjidow — Gift — Consent of next reversioner 
not sufficient to validate gift in favour of sister 7 s 
son Held, that a gift of her deceased husband's 
estate made by a Hindu widow m possession there- 
of as such widow to her sister’s son was invalid 
and could not be rendered operative by the consent 
of the next reversioner Bayrangi Singh v. Mano- 
karnika Bakhsh Singh, I. L. R 30 AU 1, discussed. 
Abdulla v Ram Lal (1911) 

I. L. R. 34 All. 129 

HINDU LAW — HEREDITARY PRIEST* 

Office of hereditary 

priest — Yayman vritti — Nibandha — Caste can ap - 
poem a priest — Grant from King not necessary — 


HINDU LAW— HEREDITARY PRIEST 

— con cl d 

Removal of priest not allowed except on valid ground 
— Caste — Ca&te question — Bombay Regulation II 
of 1827 — Civil Court — Jurisdiction. Under Hindu 
Law, the office of hereditary priest (ya)man 
vritti) is a nibandha and is ranked among the here- 
ditary rights of immoveable property. The office 
of hereditary priest, where it is held m relation 
to a family, owes its origin, continuance, and 
binding chaiacter to custom and not to a grant 
from the King or agreement between the parties 
Where the office is one of hereditary family priest, 
the mere fact that m any individual case it has been 
created onginally by the caste for the puiposes of 
families belonging to it cannot affect it, because 
the office carnes with it a hereditary right m the 
nature of pioperty, and the incumbent cannot be 
deprived of it by anyone, unless he has become a 
patita (outcaste) oi has declined to officiate. The 
caste m such a case makes the selection for the 
families of its membeis , and when any family 
accepts the officiator as its hereditary family 
priest, custom annexes to the office ceitain inci- 
dents m the nature of civil rights as against the 
family, which neither the family nor the caste 
has power to annul except on the ground of some 
offence under the Hindu Law committed by the 
officiator, or of refusal by the officiatoi to discharge 
his duty as family priest Where a caste has ap- 
pointed a man to a mere priestly office, there is 
doubtless no light of propeity conferred His 
continuance or removal is exclusively within the 
competence of the caste and it is a caste question . 
But it is difficult where the office of hereditary 
priest is created for the performance of religious 
ceremonies in ceitam families, provided, according 
to Hindu Law, either the caste or the families 
have power to create such an office and give it the 
chaiacter of immoveable property. Ghelabhai 
Gavrishankar v Hargowan Ramji (1911). 

L L R. 36 Bom. 94 

HINDU LAW— INHERITANCE. 

See Hindu Law — Succession. 

1. Impartible estate governed 

by rule of primogeniture — Inheritance — 
Estate devised to widow of ouner — Suit by rever- 
sioner — Compromise of suit by widow and rever- 
sioner - — Descent of estate governed by the compro- 
mise and not by will. The owner of an impartible 
estate governed by the rule of pnmogemture died 
leaving a will by which he gave an absolute estate 
to his widow, against whom S, the next reversioner, 
bi ought a suit on the giound that the will was in- 
valid and that he was entitled to possession of the 
estate. In that suit the parties came to a com- 
promise, by the terms of which it was agreed that 
the widow should hold for her life the position of 
4 ‘ gaddinashin, 5 ’ paying S a monthly allowance, 
and that after her death S oi 44 any representative 
of his who may be living at that time will be the 
absolute owner of all the moveable and immoveable 
properties and will occupy the gaddi. ’ ’ S pre- 
deceased the widow leaving no male issue and 
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without having made any disposition by Will or 
otherwise of his interest m the estate. On the 
death of the widow m possession, the Widow of S 
sued to 1 ©cover the estate from members of her 
husband’s family who had possession of it. Held , 
by the Judicial Committee (affirming the decision 
of the High Court), that the rights of the parties 
depended not on the will but on the compromise, 
the terms of which gave S a vested interest m 
the estate, which retained it . character of rni- 
partiability, and on the death of 8 descended 
not to his widow (the appellant) but to the respond- 
ent, his heir, accoidmg to the rule of primogeni- 
ture. Lekhraj Kunwar v. IIarpal Singh (1911) 
I L. B. 34 All. 65 

2. Maintenance — Mitakshaia — 

Joint Hindu family — Mothers shaie on paiti- 
tion of joint family property between hei and 
her sons after father's death — Stndhan Accord- 
ing to the Mitakshara theie is no substantial 
diffeienee m pnnciple between a woman’s pro- 
perty acquired by inheritance and that acquued 
by partition Held , therefoie, leversing the (deci- 
sion of the courts m India), that the share which 
the mother m a joint Hindu family obtains after 
the death of the father on partition of the joint 
family property between the mother and the sons, 
is not her stndhan , but is given for hei mainten- 
ance, and on her death it devolves upon the heirs 
of her husband and not upon her own hens. Debi 
Mangal Prasad Singh v. Mahadeo Prasad Sing , 
I L. R. 32 All 259, &nd Chhiddu v Nanbat, I L. 
R 24 A ll. 67, overruled Debi Mangal Prasad 
Singh v Mahadeo Prasad Singh (1912). 

I. L. B. 34 AIL 234 

3. Unehastity — Inhentance — Wife 

— Unchastity during coverture — Condonation by 
husband — Husband and wife Under Hindu Law, 
a widow is not disqualified from inheriting 
to her husband on the ground of her unchastity 
during coverture, if it is condoned by her husband 
Where the husband and wife have lived together, 
■without any open breach of marital relations up 
to the husband ’s death, it w r ould be a dangeious 
prmciple to allow mere outsiders to come in and 
impute acts of unehastity to the wife during th© 
period of her coverture Gangadhar Parappa 
v . Yellu (1911). . I. L. B. 38 Bom. 138 

4. _ — Paternal grandmother — 

Inheritance — Estate taken by her is limited 
estate — Women entering family by marriage take 
limited estate. Under Hindu Law the paternal 
grandmother, inheriting to her grandson, takes 
a limited estate for life. All the women who 
belong to a family by marriage, not by birth, take 
a limited estate in the property which they in- 
herit from any male member of that family 
Dhondi v. Radhabai (1912) 

I. D B. 36 Bom. 546 

5* Widow’s right to inherit 

-—Inheritance — 45 Malignant hostility " to hus- 
band , if disqualifies a widow from inheriting 
■ — Hostility, meaning of. The only qualification 


HINDU LAW — INHEBIT ANCE — concld. 
necessary for a widow to entitle her to sue' 
ceed to hei husband m physical chastity ► 
Where a wife refused to come to her husband’s 
house when sent for after he had married for a 
second time : Held, that such conduct was not 
evidence of such hostility to hej husband as dis- 
entitled her to her inheritance where there was no 
evidence of any misconduct Khettermoni 
Dassi v ICadambini Dassi (1912) 

16 C W. N. 964 

HINDU LAW— JOINT FAMILY. 

1 Legal necessity — Mitakshara 

— Joint Hindu family — Fathet committed to the 
Court of Session — Loan taken for his defence 
Held, that the necessity of laismg money to 
p^y for the defence of the head of a joint Hindu 
family committed to the Court of Session on a 
serious criminal charge was a valid legal necessity 
such as would support a mortgage of the family 
propoit-y executed by the father and one of his 
sons for such purpose phandradeo v Mata 
Prasad , I L R 31 All 176 , Luchmun Koour v. 
Mudaree Lall, 5 S D. A. N -W. P 327 . and 
Duleep Singh v Sice Kish oon Panday, 4 N.-W. P 
H. C. Rep. 83, refcired to. Beni Ram v. Man 
Singh (1911) . . . I. L. B. 34 All. 4 

2 . — Mitakshara — Joint 

Hindu family — Money bon owed by father at a 
high late of interest — Legal necessity — Burden of 
proof. When money is borrowed by the father of a 
joint Hindu family on the security of the family 
property at a very high rate cf interest, it is for the 
lender seeking to enforce his claim to prove not 
only that there was necessity for borrowing the 
money, but also that there was necessity for bor- 
rowing it at an exorbitant rate of interest. Chan - 
dradeo v MataPiasad, 1 L R 31 All. 176; Huno 
Nath Rai Chaudhun v. Randhar Singh, I L R 
18 Calc 311, and Kameswai Pei shad v. Run 
Bahadui Singh, 1. L R 6 Calc 843, lef erred to* 
Hand Ram v. Bhupal Singh (1911) 

I. L. B. 34 All. 126 

3. Mitakshara — Joint 

Hindu family — Debt incuired by managing mem~ 
ber of family — Piesumption as to family neces- 
sity or benefit — Burden of pi oof. There is no pio- 
sumption that a debt contracted by the manager 
of a Hindu firm or family is contracted foi the 
benefit of the firm or family, and the plaintiff who 
seeks to bmd the other members of the joint family 
will have to piove that it was a debt contracted 
for their benefit or with their consent, or that 
there was an urgent family necessity therefor, 
Soiru Padmanabh Rangappa v Narayanrao bin 
Vithalrao ,1 L. R 18 Bom 520 ; Sunkur Per shad 
v Goury Per shad, /. L. R 5 Calc. 321; Nagendra 
C hand? a Deyr. Amar Chandra Kundu, 7 C. W. N 
725, and Krishna Ramaya Nailer. Vasudeo Venlea - 
tesh Pai, I. L. R. 21 Bom 1808, referred to. Sheo 
Pershad Singh v. Saheb Lai, 1. L. R. 20 Calc. 453 r 
distinguished. Ganpat Rai v Mtjnni Lal (1911). 

I. L. B. 34 All. 135 
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4. . Mortgage — Purchase of mort- 

gaged property by managing members — Suit for sale 
against managing members only — Civil Procedure 
Code (1908), order XXXI V , rule 1. Where in a suit 
for sale on a mortgage the defendants mortgagors 
were the managing members of a ]omt Hmdu 
family who m that capacity had purchased the 
mortgaged property, it was held that the family 
was sufficiently represented by the managing 
members and that the suit would not fail by 
reason of the non-jomder of the other members 
of the family. Hori Lal v *Munman Kunwar 
(1912) I. L. R. 34 All. 549 

5 — Joint Hindu fa- 

mily — Mortgage for the benefit of joint family 
— Suit for sale by managing member alone — 
Parties — Civil Proceduie Code , 1908 , Order 
XXXIV, oule 1. Wherein a suit for sale on a 
mortgage executed m favour of the manager of a 
joint Hindu family the plaintiff was the then 
managing member of the family, it was held that 
he was entitled m that capacity to maintain the 
suit and that it would not fail by reason of the 
non-joinder of the plaintiff’s son, who was joint 
with him HonLalv Munman Kunwar, I L E . 
34 All. 549, referred to Mad an Lal v. Kishan 
Singh (1912) I. L. R. 34 All. 572 

6. — Mitahshara — 

Mortgage of property given to father and son — 
Subsequent purchase of portion of property by grand- 
son who was separate m mess and business out of his 
self -acquisition — Adverse possession — Purchase as of 
remaining share by mortgagee at execution sale had 
by another creditor — Extinction of mortgagor's 
title. Some time after a mortgage had been exe- 
cuted of immoveable properties in favour of E and 
S, father and son, members of a joint Hindu family 
governed by the Mitakshara, a widow of the mort- 
gagor sold such right and title, if any, as she had 
in half of the property of the mortgagor to B, son 
of 8, who was joint with E and S at the tuns of 
the mortgage, but who prior to his purchase had 
ceased to be joint m food and business with 8, 
though there was no partition, and having received 
a present of a considerable sum of money from his 
grandmother, had been carrying on money-lending 
business ou his own account and had found the 
purchase -money out of his separate self-acquned 
property. B got possession after his purchase 
and contmued m possession for considerably over 
12 years Held, that the possession of the pro- 
perty by B was not that of a mortgagee but adveise 
to that of the mortgagee and the title of the mort- 
gagor’s representatives to redeem was lost by ad- 
verse possession. The remaining half share was 
sold m execution of a decree obtained by another 
creditor of the mortgagor m a suit brought against 
his representatives and purchased by 8 and passed 
by succession to B's heirs. Held , that the plaint- 
iffs who claimed through the mortgagee had 
failed to establish any title by way of redemption 
or otherwise to any interest m the mortgaged 
property and his suit should be dismissed. Par- 
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bati v . SaiYid Muhammad Muzaffar Ali Khan 
(1912) .... 16 C. W. N. 913 

7. Payment to one member of 

joint family, effect of— Joint family — Right 
of manager of undivided family to sue on behalf 
of the family Payment to one member of an 
undivided Hindu family oi to one of several 
joint creditors will not operate as a payment to 
all the members or creditors if the payment is 
fraudulently made to one and not for the benefit 
of all The manager of a joint family has, as 
such manager, the right to represent the family 
m suits A suit by him as such manager on behalf 
of the joint family will be maintainable without 
making the other members parries to the suits. 
Kishen Prasad v Har Narain Singh, 15 C W. N 
321, followed Sheik Ibrahim Thar ag an v. 
Rama AiyaR (1912). . I. L. R. 35 Mad. 685 

8. Partition — Mitakshara — Joint 

family property — Acquisition by joint labour of 
co-parceners — Exclusion of a member — Suit for 
partition — Limitation Where plaintiff sued as a 
co-parcener for partition of his share m j'oint family 
property and the defence was that the plaintiff’s 
father was expelled from the family for misconduct, 
and that his share in the family property was given 
to him in 1874, and it was proved that the plaintiff 
who m 1874 was a child and left the family with his 
father and mother, re-appeared m the village in 
1889 on his father’s death and was then recognised 
as a member of the family and was not excluded 
till within five or six years of the suit when there 
was exclusion from commensality but no partition 
of the family property : Held, that the defence 
failed and the plaintiff’s suit should succeed. 
Jeolal Mahton v Loke Narayan Mahton 
(1912) 16 C. W. N 466 

9. Rights to well and water 

— Indivisible rights — Presumption — Partition of 
property which is joint Under Hindu Law, 
rights to water and wells belonging to a joint 
family are indivisible, if they are numerically 
unequal ; and, after partition, these must be 
enjoyed by the separated co -parceners by turns. 
Govind Annaji v. Trimbak Govind (1910) 

I. L. R. 36 Bom. 275 

HINDU LAW— LEGAL NECESSITY. 

See Hindu Law — Joint Family 

- - Widow — Alienation — 

Legal necessity — Performance of pilgrimage — 
Betrothal of daughter. Under Hindu Law, the 
expenses incurred by a Hmdu widow m perfoim- 
mg pilgrimage or m the betrothal of her daughter 
constitute legal necessity As regards pilgrimage 
the question m every case must he whether it was 
for the spiritual benefit of her husband, m the per- 
formance of her duty to his soul, and whether the 
expenses incurred are reasonable or were made 
honestly having regard to the estate, the status 
of the family, and other considerations which it 
is customary for Hindus to take into account 
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HINDU LAW — LEGAL NECESSITY— 

condd. 

in accordance with their religious beliefs and 
usages Ganpatvalad Dhaku v. Ttjlsxram (1911). 

I. X. R. 36 Bom. 88 

HINDU LAW— MAINTENANCE. 

Maintenance — Right to 

maintenance of widow in undivided family enforce- 
able against the whole family and not only against 
the branch to which the husband belonged Where 
a member of an undivided family comprising seve- 
ral branches dies, his widow’s rights to mainten- 
ance is enforceable against the whole family 
and not only against the branch to which her hus- 
band belonged and which took by survivorship 
his undivided share. A suit for partition, subse- 
quent to the widow’s suit for maintenance, will 
not affect her right as aforesaid. Subbarayalu 
Chetti v. Kamalavallithayaramma (1911). 

I. L. R. 35 Mad. 147 

HINDU LAW— MARRIAGE. 

See Penal Code (Act XLV oe 1860), s. 
498 . . I. L. R. 34 All. 589 

Marriage of a daughter 

of deceased Hindu may be performed by his widow — * 
Reasonable marriage expenses recoverable from pint 
family property . The widow of a deceased member 
of an undivided Hindu family is entitled to perform 
the marriage of a daughter of the deceased even 
when the father of the deceased and the other 
male members of the family have not wrongly 
or improperly refused to perform such mairiage, 
and she is entitled to recover the reasonable ex- 
penses of such marriage out of the joint family 
property. Ranganaiki Ammal v. Ramanuja 
Aiyangar (1912). . . I L. R. 35 Mad. 728 

HINDU LAW — MIGRATION. 

Migration — Mitakshara or Mithila 

law , presumption as to applicability of , Where a 
person governed by the Mitakshara law removed 
to a district governed by the Mithila law the pre- 
sumption was that he took his personal law with 
him, and where he inherited property from his 
maternal grandfather who was governed by the 
Mithila law, this property equally with his pater- 
nal property would be governed by the Mitakshara 
law and not by Mithila law. Bhagabati Koer v. 
Sahudra Koer (1911) . 16 C. W. N. 834 

HINDU LAW— MINOR. 

X. — Will — Minor — Capacity to make 

will — Indian Majority Act (IX of 1875), s. 3. 
A Hindu minor, who has not attained major- 
ity as provided in the Indian Majority Act, 1875, 
is not competent to make a will of his or her pro - 
perty. Bai Gulab v . Thakorelal (1912) 

I. L R. 36 Bom 622 

2 . Liability of minofc for debts 

contracted by agent of guardian— Guardian 

of minor who is sole owner of trading firm A 
minor member of a joint Hindu trading family 


HINDU LAW— MINOR —concld. 
is liable on a bill drawn by the manager, bis liability 
being limited to bis sbaie m the business on the 
analogy of s 247 of the Contract Act (IX of 1872). 
This rule, however, is applicable to minors who 
are sole owners of a business only subject to the 
general principles regulating the relationship be- 
tween guardian and ward. In India, a guardian 
has no power to bind his ward by a personal cove- 
nant Although a widow and natural guardian 
may, in India, carry on a family business belonging 
to a minor son by a manager, such guardian and 
not the minor is the person personally liable on 
contracts entered m the course of business. 
Creditors of the business have no right of direct 
recourse against the minor , but as the guaidian 
will be entitled to indemnity for liabilities properly 
incurred out of the assets of such busmoss, creditors 
of the business can proceed directly against such 
assets for liabilities propeily incurred by the 
guardian. A guardian cannot invest an agent 
With powers larger than are reasonably proper for 
carrying on the business ; and where as a conse- 
quence of giving such powers the guardian has 
become involved in liability for the fraud of the 
agent, the guardian has no right of indemnity 
against the assets of the minor nor are the creditors 
entitled to claim such right through the guardian. 
Sanka Krishnamurthi v The Bank of Burma 
(1912) . . . I. L. R. 35 Mad. 692 

HINDU LAW— PARTITION. 

1. Grandmother — Mitakshara — 

Whether grandmother entitled to share m the case 
of a partition between father and sons. Held , that 
upon a partition between a father and his sons, the 
grandmother, that is, the father’s mother, does not 
get a share in the case of a family governed 
by the Benares school of the Mitakshara law. 
Radha Kishen Man v. Bachchaman , I. L R. 3 All. 
118, followed. Sheo Dayal Tewaree v. Judoo 
Nath Tewaree , 9 W. R. 61 , Badri Ray v. Bhag- 
wat Narain Dobey I. L. R 8 Calc 649 , and 
Shibbosoondery Bahia v. Bussomutty Babia , I. L. 
R. 7 Calc. 191, distinguished Sheo Narain v. 
Janki Prasad (1912) I. L. R. 34 All. 505 

2. — Father’s debts — Suit for parti- 

tion — Decree for father's personal debt not illegal 
or immoral — Decree to be enforced byfsale m execu- 
tion of the entire family estate during father's life- 
time — Dd)t antecedent to the institution of the suit . 
A son brought a suit against his father and the 
father’s creditors for partition of his half share 
m certain ancestral properties and for a declaration 
that the incumbrances by way of mortgages creat- 
ed by his father were not binding on him and against 
his share. About the time the partition suit was 
filed, the father’s creditors also filed suits to en- 
force their moitgages Held , that a decree for a 
personal debt of the father not illegal or immoral 
might be enforced by sale in execution in his life- 
time of the entire family estate. Meenakshi 
Naidu v. Immudi Kanaka , L. R 16 I. A. 1, 
followed. Dattatraya Vishnu v Vishnu Nara- 
yan (1911) . . . I. L. R. 36 Bom. 68 
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3. Right of way — Impartible 

property — Presumption of law — Implied reserv- 
ation of right of way on partition of estate — 
Mitakshara — Mayukha. Under Hindu Law in 
the absence of anything to show that at the 
partition the passage was allotted to either one 
party or the other exclusively, the presumption is 
that it continued joint and undivided even after 
the partition That presumption must be re- 
butted by clear proof by the party who alleges that 
the passage was not reserved as joint but was 
divided and allotted to him exclusively as his 
.share. According to the Mitakshara and the 
Vyavahara Mayukha, rights of way and rights to 
wells and water belonging to a joint family are 
indivisible : and if there is no evidence that at the 
partition of the family estate they were divided, 
the law will hold that they continued to retain the 
character of indivisibility attached to them by 
law having regard to the nature of the rights in 
question. Nathubhai Dhirajram v Bai Hans- 
gavri (1912) . . . I. L. R. 36 Bom. 379 

4. Decree for partition, preli- 

minary — Effect of appeal against such decree 
— Decree effects severance , which is not affected 
by the subsequent appeal A preliminary decree 
directing a partition effects severance of the joint 
family and the divided status is not affected by 
filing an appeal against such decree. Subsequent 
births or deaths cannot deprive any of the parties 
or their representatives of their shares allotted 
to them by such decree. Subiaya Mudali v. Ma- 
mcka Mudali , I. X. R 19 Mad 345, followed. 
Sakharam Mahadev Dange v. Han Ki ishna Dange, 
I. L. R 6 Bom . 113 , dissented from. Joy Naram 
Gm v Ginsh Chunder Myti, I. L . R 4 Calc 434, 
refeired to. Such a decree, like other decrees, if 
right at the time it was passed, cannot be varied 
by reason of events subsequently happening 
Thandayuthapani Kangiar v. Ragunatha 
Kangiar (1911). . I. L. R. 35 Mad. 239 

HINDU LAW — STRIDHAN. 

1. Maiden’s stridhan — Succession 

— Mitakshara — Father's brother's son — Sister — 
Sister's son Under the Mitakshaia school ofjHmdu 
law, a sister (father’s daughter) and a sister’s 
son (father’s daughter’s son) are entitled to 
succeed to a maiden’s stridhan m preference to 
a father’s brother’s son. Per N. R. Chatter- 
jea, J . — Under the Mitakshaia law, in the 
absence of any rule determining the nearness 
among relations of the father m case of succes- 
sion to a maiden’s stridhan, the question should 
be decided by analogy to the order of succession 
to the stridhan of a childless woman married m a 
disapproved form, so far as it is applicable, for m 
both cases the succession is confined to the father’s 
family, Tne stridhan of a childless woman mar- 
ried in a disapproved form devolves, after the 
father, m the same manner as if it had belonged 
to the father himself, and the succession follows the 
■order laid down m the text of Yajnavalkya regu- 
lating obstructed succession. Quaere Whether 
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the son or grandson of the father in such a case 
takes before the father or after him and before 
the other heirs mentioned m the said text. Dwar - 
ka Nath Roy v. Sarat Chandra Singh Roy 
(1911) . I. L. R. 39 Cale. 319 

2. Deceased Hin- 

du maiden —Sti idhan — Competing heirs — Father's 
sister — Father's male gotraja sapmdas five or six 
degrees removed — Preference to father's sister. In 
the case of a deceased Hindu maiden leaving sur- 
viving her fathei’s sister and her father’s male, 
gotiaja sapmdas five or six degrees lemoved, her 
stridhan goes to her father’s sistei in preference to 
his said male gotraja sapmdas. Tukaram v . Nara- 
yan Ramchandra (1912). 

I. L. R. 36 Bom. 339 

3. Devolution — Mitakshara — Ma- 

yukha — Stndhan — Daughter's sons take severally 
and not ‘jointly — Co-parcenary — Basic notion of 
co-parcenary — Obstructed and unobstructed suc- 
cession — Estate by partition — Estate by birth — 
Dayada — Rikhta — Inter pr elation — Self -acquired pro- 
perty. Property inherited by sons from their 
mother is not a joint estate but a tenancy-in- 
eommon, according to both the Vyavahara 
Mayukha and the Mitakshara. The basic prin- 
ciple of a joint tenancy or co-parcenary under 
Hindu law explained. A joint tenancy is property 
inherited as an unobstructed succession and is 
called rikhta. It devolves on the heirs as a co -par- 
cenary. A tenancy -in-common is property inherit- 
ed as an obstruction and is called samavibha- 
ga, because when the inheritance falls in, it de- 
volves on the heirs as a divided estate The term s 
self -acquired property , as distinguished from joint 
property, explained. Propeity originally self- 
acquired, because acquued without detriment to 
joint ancestral estate, becomes joint when it has 
been mixed with and treated as part of the said 
joint estate by the co-parceners. Bai Parson v. 
Bai Somli (1912). . I. L. R. 36 Bom. 424 

HINDU LAW— SUCCESSION. 

X. Impartible property— M %- 

takshara — Succession — Impartible property gov- 
erned by the rule of primogeniture nevertheless 
joint property. Where ancestral property is im- 
partible and is held by a single member of the 
family, all the members of the family must be 
deemed to be joint m estate and the lule of suc- 
cession to the property is the same as that which 
governs the case of partible property, so that a 
junior member of the family, who gets maintenance 
from the person holding the impartible estate, suc- 
ceeds upon his death to the estate by light of sur- 
vivoiship Whatever may be the powers of aliena- 
tion of the holder of an impaitible estate, the suc- 
cession to it is governed not by the rule which 
applies to separate propeity but by the rule of 
survivorship. Therefore the person who succeeds 
to the estate does not do so as the heir or legal 
representative of his piedecessor and the estate 
cannot be regarded as the assets of the last pre- 
vious holder. Haipal Singh v. Bishan Singh , 
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6 A. L. J. 753 , followed Raja of Kalahasti y. 
Achigadu, I L It 31 Mad 451, and Zammdar 
of Karvetnagar v Trustee of Tirumalai, I L B 
32 Mad 429 , dissented from. Indar Sen Singh 
v. Harpal Singh (1911) I. L. R. 34 All. 79 

2. Great-grandson of the 

grandfather — Mitakshara — Succession — Grand- 
son of the great-grandfather. According to the 
Mitakshara law the three immediate descend- 
ants of the grandfather succeed m preference 
to the great-grandfather and his descendants, and 
the great-grandson of the grandfather is a preferen- 
tial heir as against the grandson of the great- 
grandfather The following cases were referred 
to m the judgments delivered — Kahan Bai v 
Ram Chander, I L R 24 All. 128, Rutcheputty 
Dutt Ifia v. Rajunder Naram Rae, 2 Moo I A. 
133, Kashibai Ganeshv Sitabai Raghunath 
Shivram, 13 Bom L. R 552; Rachava v Kalin - 
gapa, 1. L R 16 Bom 716 , Kureem Chand Guram 
v. Oodung Guram , 6 W. R 158 , Chmnasami PiUai 
v. Kunju Pillai, I L R. £5 Mad. 152 , Bkyah 
Ram Singh v. Bhyah TJgur Singh , 13 Moo 1. A. 
373 , and Suraya Bhukta v Lahsaminarasamma 
I L R 5 Mad. 291 . Buddha Singh v Laltu 
Singh (1912) . . I. Xi. R. 34 All. 663 

3. Step-sister — Vyavahaia Ma - 

yuhha — Succession — Paternal uncle — Priority. Ac- 
cording to Hindu Law, as administered under 
the Vyavahara Mayukha, the half-sister of the 
propositus is entitled to succeed m preference 
to his paternal uncle. Trikam Purshottam v 
Natha Daji (1911) . I. L. R. 36 Bom. 120 

4. Maiden’s stndhan — Mitalc- 

shara — Stndhan — Father's brother's son — Sister 
— Sister's son Under the Mitakshara school 
of Hindu Law, a sister (father’s daughter) 
and a sister’s son (father’s daughter’s son) are 
entitled to succeed to a maiden’s stndhan in pre- 
ference to a fathei ’s brother’s son. Pei N R. 
Chatterjea, J. Under the Mitakshara law, in 
the absence of any rule determining the nearness 
among relations of the father m case of succes- 
sion to a maiden’s stndhan, the question should he 
decided by analogy to the order of succession to 
the stndhan of a childless woman married m a 
disapproved form, so far as it is applicable, for m 
both cases m succession is confined to the father’s 
family. The stndhan of a childless woman married 
m a disapproved form devolves, after the father, 
m the same manner as if it had belonged to the 
father himself, and the succession follows the order 
laid down in the text of Yajnavalkya regulating 
obstructed succession. Quaere • Whether the son 
or grandson of the father m such a case takes 
before tbe father or after him and before the other 
heirs mentioned in the said text. D ware: a Hath 
Roy v Sarat Chandra Singh Roy (1911) 

I. li. R. 39 Calo. 319 

5. Succession among col- 

lateral sapindas— Mitakshara Law— ‘Brothel's 
son I in Mitakshara does not include brother's grand- 
son — Under Mitakshara Law , test m determining 
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priority among unenumerated heirs is not spiritual 
efficacy but nearness of relationship — Brother's great- 
grandson succeeds in preference to uncle's grandson. 
The word 4 sons ’ m the text of the Mitakshara 
Chapter II, s I, verse 2, s IV, verses 7 and 8, and 
in s. V, verse 1, should not be given an extended 
meaning so as to include the grandsons. In enu- 
merating therefore the heirs m the ascending line 
or among collaterals m the passages above stated* 
Vignaneswara did not mean to include m the words 
4 sons ’the grandsons as w T ell whether of th' bro- 
ther, the paternal uncle or the gieat-uncle Such 
grandsons cannot claim rights of inheritance as 
heirs enumerated in the above texts. Lakshmi 
Narasamma v. Jagannadham , /. L. R 5 Mad • 
291, approved. Kalian Rai v. Ramachandia , 
I L. R 24 All. 128 , not followed. In the case 
of competition between sapmdas not enumerated 
in the above texts, tbe nearest sapmda entitled to 
succeed must be determined not by considera- 
tions of superior rehgious efficacy but by nearness 
of relationship and preference should be given 
to the sapmda belonging to the nearer line. 
The great principle pervading the law of inherit- 
ance under the Mitakshara system is that the 
nearer line excludes the more remote. The bro- 
ther’s great grandson succeeds in preference 
to the uncle’s grandson. Chinnasami Pillai v • 
Kunju Pillai (1911) . I. L. R. 35 Mad. 152 

6, Stridhan succession to— 

Step-sister's son as heir. A step-sister’s son 
is a preferential heir to a woman’s stndhan 
to the daughter’s son of the great-grandson of 
the great-grandfather of the woman’s husband. 
Sasi Bhusan Lahiri v. Rajendra Nath Joardar 
(1912) . . . . 16 C. W. N. 1094 

HINDU LAW- SURETY. 

Father's liability as 

suiety — Whether son is liable to pay debt incurred 
by father as surety Under the Hindu Law, a son 
is liable for a debt incurred by his father as a 
suiety Tukarambhat v. Gangaram Mulchand 
Gujar, I L. R. 23 Bom 454, and Maharaja of 
Benares v. Ramkumar Misir, I. L. R. 26 All. 611, 
ieferred to. Rasik Lal Mandal v. Singheswar 
Rai, (1912). . . I. L. R. 39 Calc. 843 

HINDU LAW— TRUST. 

Trust created by will — Tiust 

coming into being at a future date — Duty of heirs 
to carry out the trust — Civil Procedure Code 
{Act XIV of 1882), s. 539 — Trust for public reli- 
gious purpose — Dedication of property as shivaipa- 
na — Ejectment of trespassers from the trust property 
— Court — Jurisdiction Where a Hindu who had 
directed a trust of his property for a leligious pur- 
pose dies before giving effect to it, the Hindu law 
authorises his heir to take steps for carrying out 
his directions after recovering the property from 
a trespasser. Where the testator merely directs 
that his property should be endowed for a certain 
purpose at a ceitam time by certain persons after 
his death, then until the arrival of the time and 
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the complete dedication of it m the manner and 
for the object pointed out by the testator, the 
property must be regaided, m the eye of Jaw, as 
part of his estate but impressed with a trust or 
an obligation on the part of those taking that 
estate as heirs to carry out his directions at the 
appointed time He who succeeds him as heir 
has the light to do what the owner himself would 
have done or has directed to be done so as to com- 
plete the trust with the sanction of the Court, if 
necessary. Before he can do that, he must first 
secure the property from the wrong-doer into whose 
possession it has passed. Giielabhai Gavri- 
SHANKAR V UDERAM ICHARAM (1911) 

I. L. R. 36 Rom 29 
HINDU LAW — WIDOW. 

1. Partition — Widoiv — Co-widow 

— Right to enfotce partition when joint enjoy- 
ment impossible. Although Hmdu widows taking 
a joint interest in the inheritance of their hus- 
band have no right to enforce an absolute 
partition of the joint estate between them, yet 
where the widows cannot go on peaceably in 
the enjoyment of the property, they can by mutual 
agreement or otherwise separately hold the pro- 
perty, although they have no right to partition 
m the proper sense of the term, and the share of 
one will go by right of survivorship to the other not- 
withstanding the separation. Gajapathi Nila- 
mam v Gajapathi Radhamani , 1. L. R 1 Mad 
290 ; Kathaperumal v. Venkabai , I L. R 2 Mad 
194, and Bhagwandeen Dubey v. Myna Baee, 11 
Moo. I. A. 487 , referred to. Chhittar Kunwar 
v. Gaura Ktjnwar (1911) . I. L. R. 34 All 189 

2. Gift — Hindu widow — Suit by 

remote reversioner to set aside alienation by 
widow — Immediate leversioner a female having 
a life estate only — Acceleration of estate. N died 
leavmg a widow W , a daughter R D, and a daugh- 
ter’s son K S. W during the life-time of R D, 
made a gift of the property to K S. Held, on suit 
by other reversioners more remote than K S 
for a declaration that the g»ft was not binding 
on them, that the suit would he The question 
of acceleration of K S's estate would not arise 
because at the date of the gift the donee was not 
the next reversioner Bal gobind v Ram Kumar , 

I L. R. 6 Ail. 431 , Hanuman Pandit v 
Jota Kunwai, All Weekly Notes, 1908, 907 , and 
Abmash Chandra Mazumdar v Hannath Shaha , 
I. L . R. 32 Calc 62, followed. McHan v Malla, 

1 L. R 6 All. 428, and Ishwar Naram v Janki, 

I L R 15 All. 132, dissented from. Ram 
Anand Koer v The Court of Wards L. R 8 I A., 
14 , 1. L R 6 Calc. 764, referred to. Raja 
Dei v. Umed Singh, (1912). 

I. L. R. 34 All. 207 

3. Reversioners — Hindu widow — 

Decree fairly obtained against widow binding on 
reversioners, although the widow did not contest 
the suit. A decree in a suit against a Hindu 
Widow, respecting property of her husband, 
of which she is iti possession as such widow, may 
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be binding on the reveisioneis notwithstanding 
that the widow did not contest the suit, 
provided that the plaintiffs case was propeily 
and fairly stated and the widow had leasonable 
opportunities, of w'hich she did not choose to 
avail herself, of defending the suit. Gur Nanah 
Prasad v Jai NarainLal (1912). 

I. L. R. 34 All. 385 

4 Maintenance — Widow — Arrears 

of maintenance — Demand and refusal — Residence 
m deceased husband's family house — Residence 
elsewhere for improper purpose Arrears of main- 
tenance cannot be refused to a Hindu widow 
m consequence of failure to prove demand and 
refusal. A Hmdu widow is not bound to reside m 
her deceased husband’ s family house and does not 
forfeit, her light to maintenance by residing else- 
where, unless she leaves the house for an improper 
purpose. Ambdbai kom Balaji Vmayak Kale v 
Ramchandra Balaji Kale, {1895), P. J. 44, fol- 
lowed Ginanna Murkundi Naik v. Honama r 
I. L R. 15 Bom. 236, referred to. Parwatibai 
v. Chatrtj Limbaji (1911) 

L L. R. 36 Bom. 31 

5. — — Widow — Right to 

maintenance — Grant of arrears — Exigencies of the 
case By Hmdu Common Law, the right of a 
widow to maintenance is one accruing from time 
to time according to her wants and exigencies. 
The grant of arrears of maintenance depends on 
the wants and exigencies of the widow as proved 
in each particulai case Rangubai v. Subaji 
Ramchandra (1912). I. L. R. 30 Bom. 383 

6. Widow, alienation by' — Trans- 

fer to reversioner — Condition that properties should 
not be transferred dining widow's life and mainten- 
ance paid out of income — Deed of settlement — 
Restraint on alienation — Transfei by reversioners 
valid but subject to widow's right to maintenance — 
Notice. Wheie a Hindu widow by a deed of family 
settlement tiansf erred properties inherited from 
her husband to the latter’s reversionary heirs, 
subject to the conditions : (i) that a fix-ed monthly 
allowance should bo paid to her out of the income 
of the estate transfen ed, and (ii) that the rever- 
sionary heirs should have no right to transfer any 
immoveable property belonging to the estate 
during her life-time Held , that the latter condi- 
tion v f as void as imposing a lestramt on a transferee 
of an absolute interest m property as to the manner 
m which such interests was to be applied or enjoyed 
by him within the meaning of s 1 1 of the Transfer 
of Property Act Quaere Whether the doctrine 
of English law that a condition or conditional 
limitation upon alienation, limited m time, is bad 
when attached to a vested interest is applicable 
m view of s 10 of the Transfer of Property Act. 
Held, as to the other condition, that persons in 
whose favour the reversionary heirs executed 
mortgages must be taken to have had notice of all 
the covenants m the deed of settlement and that 
the widow was entitled to a declaration that her 
right to receive maintenance under that deed was 
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in no way affected by the mortgages Chamartj 
-Sahtju Soxa Koer, (1911) . 18 C. W. N. 99 

7. Widow’s estate — Widow , agent 

appointed by — Profits , realised but not paid, 
m accountability for, to rever sioner — Widow's savings 
An agent appointed by a Hindu widow is bound to 
account to the reversioner for piofits realised by 
him in the widow’s life-time and not paid to hex . 
Such profits cannot be presumed to be the widow’s 
strtdhan but must be treated as her savings which 
not having been disposed of followed the estate. 
Soorgemoney v. Dmobundoo, 9 Moo I. A. 123 ; 
Revett Car me v. Jusbai, I L R 10 Bom 428 , 
Paddo Monte v D war ha Nath, 25 W. R 335 , 
lefeued to. Isn Put v Hansbutti, 1 L R. 10 
Calc • 324, followed. Sridiiar Chattopadhya 
v. Kalipada Chuckerbutty (1911) 

16 C. W. N 106 

8. Widow's estate — 

Accumulations, rights of a Hindu widow to — 
Husband's pro perty repurchased out of income, if 
absolute property of the widow — Unrealised rents, 
if absolute estate of the widow and assets liable for 
her personal debts The true test to determine 
whether accumulations m the hands of a Hindu 
widow were her absolute property or an accretion 
to the husband’s estate, is the intention of the 
widow, % e , whether she intended to treat them 
as part of her husband’s estate or as temporary 
savings to be spent by her subsequently Where 
a howda which was part of the husband’s estate 
had passed into the hands of a stranger and had 
been recovered by the widow out of the savmgs of 
the estate, the inference was that she intended 
to treat it as part of her husband’s estate Un- 
realised rents in the hands of tenants cannot be 
treated as temporary savings by the widow on her 
own account, but should he looked upon as an 
accretion to her husband’s estate Rivett Carnac 
v* Jipbai, I. L R 10 Bom. 478, distinguished 
They were not assets m the hands of her daughter 
liable for the widow’s personal debts. Bhagabati 
ICoer. v . Sahxjdra Koer (1911) . 

16 C. W. N. 864 

9. Widow's estate — 

Rent-decree against Hindu widow and her co- 
sharers, paid off by latter — Decree for contribution 
by latter against widow — Sale m execution of decree 
if affects reversionary interest — Personal liability 
notwithstanding charge Where a suit for arrears 
of rent of a taluk which accrued due after the death 
of one of the co-shaiers theiem was brought against 
"his widow and other co-sharers and the cleciee 
obtained m the suit was discharged by the other 
co -sharers : Held, that a sale of the shaie of the 
taluk held by the widow m execution of a deciee 
•obtained by her co-sharers m a contribution suit 
against her, did not affect the title of the rever- 
sionary heir. The liability of the widow for the 
rent in question should be regarded as a personal 
liability which ought not to be held to attach to 
the reversion unless and until the landlord pro- 
ceeded to bring the tenure to sale under the special 
provisions of the rent law. Bro'jo Lai Sen v. Jiban 
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Krishna Roy, I. L. R. 26 Calc 200 ; Baijun 
Doobey v Bri ; Bhookun Lall, I. L R 1 Calc. 133, 

8 c., 24 W. R. 306 , L R 2 I A 275, relied on. 
Mahomed Sadat Ali Milki v. Kara Sttxdari 
Debya (1 912) . . . 16 0. W. N. 1070 

HINDU LAW— WILL. 

1. G-iffc to future wife of son 

of testator, she being in existence at the 
time of the testator’s death— Succession 
Act (X of 1865), s 99, effect of — Hindu Wills Act 
( XXI of 1870), s. 3, how far controls princi- 
ples of Hindu law Section 99 of the Indian 
Succession Act does not apply to the Will of a 
Hindu and invalidate provisions made m accord- 
ance with the principles of the Hindu Law. A 
bequest made by a father to the would-be wife 
of lus son may be deemed a bequest to a person 
described as standing in a particular degree of 
kindred to his son within the meaning of the ex- 
ception to s 99 of the said Act Although by s 3 
of the Hindu Wills Act, the provisions of s 99 of 
the Indian Succession Act Were made applicable to 
the Hm4us, the intention of the Legislature was 
to leave unaffected the rules of Hindu Law. Ac- 
cording to the principles of Hindu Law, a bequest 
made by a pei son to Ins son’s would-be wife, who 
was m existence at the time of the testator’s death, 
is valid, notwithstanding the provisions of s. 99 
of the Indian Succession Act. Dixesh Chaxdra 
Roy Ciiowdhury v . Biraj Kamixi Dassee (1911 ) 

I. L. K. 39 Calc. 87 

2, Construction of will— Be- 

quest to testator's daughter-in-law after death 
of wife — Whether it conferred an absolute or 
only a life estate in the property The will of a 
Hindu testator attei reciting that he had no male 
heir, and had alroady provided for his widowed 
daughter, stated:— “I have resolved that after 
my death my wife legatee No 1, shall lemam m 
possession and enjoyment of all my propeity With 
all powers or authority like myself, and that after 
the death of my wife my daughtei-m-law, widow 
of Raghuraj Singh, legatee No 2, shall lemam in 
possession and enjoyment of all the properties 
aforesaid like myself and legatee No 1 

. . I therefore execute a will m favour of my 
daughtcr-in-law, so that on the demise of myself 
and my wile the estate and name of my ancestors 
may continue as before, and she m place of Raghu- 
raj Smgh shall perfoim my funeral ceremonies 
and those of my wife according to the shashtras 
and the custom of the family, and then she shall 
have power to nominate any one whom she may 
think fit as 4 heir ’ so that the name of the family 
may continue as formerly and now With honour 5 ’ 
Held (affirming the decision of the Court of the 
Judicial Commissioner), that, on the true con- 
struction of the will, the Word 4 4 heir 5 ’ meant hen* 
to the testator, and the daughter-in-law took 
(as did the wife) not an absolute interest, but ooly 
a life estate m the testator’s pioperty, which was 
therefore on her death not liable to attachment 
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and sale under decrees against her representative. 
Brij Lal v. Suraj Bikram Singh (1912) 

I. L. R 84 All. 405 

HINDU WIDOW. 

See Hindu Law — Gift 

I. L. R. 34 All. 129 
See Hindu Law — Widow 

I. L. R. 34 All. 189, 207, 385 

HINDU WILDS ACT (XXI OF 1870). 
s. 3 — 

See Hindu Law — Will 

I. L. R 39 Calc. 87 

HINDUS IN BIHAR. 

See Mahomedan Law — Pre-emption 

I. L. R. 39 Calc. 915 

HUSBAND AND WIFE. 

See Hindu Law — Inheritance 

I.LR38 Bom. 138 

I 

IDDUT. 

reconversion during the period of 

See Mahomedan Law — Bigamy. 

I. L. R. 39 Calc. 409 

IDOL. 

Property dedicated to an 

idol-Decree against manager -Execution sale — Pur- 
chase by defendant — Suit by succeeding manage ) to 
recover 'possession — Defendant's possession adverse 
to the idol. The plaintiff, a manager of a temple, 
brought a suit m the year 1908 to recover possession 
of certain endowed property in the possession of 
the defendant. The defence was that the property 
was purchased at a Court sale m 1870 m execution 
of a decree against the then manager and that the 
defendant’s possession was adverse to the idol. 
Held , dismissing the suit, that the defendant’s 
possession was adverse to the idol. Dattagin v. 
Dattatraya , I. L. R. 27 Bom. 363 , leferred to. 
Pandurang Balaji v. Dnyanu (1911) 

I. L. R. 36 Bom. 135 

IMMORAL OR ILLEGAL DEBT. 

See Hindu Law — debt 

I, L R. 39 Calc. 862 

IMMOVEABLE PROPERTY. 

restoration of— 

See Criminal Procedure Code, 1898, 
s. 522 . I. L. R. 39 Calc. 1050 

suit for 

See Mesne Profits 

I. L R. 39 Calc. 220 


IMPARTIBILITY, 

See Civil Procedure Code, 1882, ss. 

13, 462 . I. L. R. 36 B om. 53 

IMPARTIBLE ESTATE. 

See Hindu Law — Inheritance. 

I. L. R. 34 All. 65, 79- 
See Kunjpura, State of 

I. L. R. 39 Calc. 711 

IMPORT. 

See Exciseable Articles. 

I. L. R. 39 Calc. 1053 

IMPROVEMENT ACT, BOMBAY (BOM. 
IV OF 1898). 

See Bombay Improvement Act. 

INAM, 

See Sanad . I. X,. R. 36 Bom 639' 

INCESTUOUS ADULTERY. 

condonation of— 

See Divorce . I. L. R. 39 Calc. 395 

INCUMBRANCE. 

See Landlord and Tenant. 

I. L. R. 39 Calc. 138 

INDEPENDENT ADVICE. 

See PURDANASHIN DONOR. 

L L. R. 39 Calc. 933 

INDIAN EXPLOSIVES ACT (IV OF 
1884) 

rule 3 (1) (6): 

See Magistrate I. L. R. 39 Calc 1I9 3 

INDIAN INSOLVENCY ACT (1848), 11 & 
12 VICT., C. XXI. 

s. 24 

See Trustee . LL.E. 35 Mad. 712 

INHERENT POWER. 

See Civil Procedure Code (1908), O. 
IX 7 rr. 8 and 9 ; s 151. 

I. L. R. 34 All. 426 

See Decree, amendment of. 

I. L. R. 39 Calc. 265 

INHERITANCE. 

See Custom I. L. R, 39 Calc. 418 

See Hindu Law — Inheritance. 

I. L. R. 36 Bom. 138, 546 

INJUNCTION. 

See Civil Procedure Code, 1908, s. 11. 

I. L. R. 36 Bom. 283 

See Consequential Relief, prayer for. 

I. L. R. 39 Calc. 704 
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See Limitation Act (XV of 1877), Sch. 
II, Art. 17 8 I.LE34 All. 436 

INJUBY TO HEALTH. 

See Divorce . I. L. B. 39 Calc. 395 

INSOLVENCY. 

See Forfeiture. 

I. L. B. 39 Calc. 1048 

See Indian Insolvency Act (11 & 12 
Vict c. XXI) 

See Presidency Towns Insolvency Act, 
1909, ss 9 (e) 9 10. 16 C. W. N. 733 

See Provincial Insolvency Act (III of 
1907), s. 15. 16 C. W. N. 853 

See Provincial Insolvency Act (III of 
1907), ss. 24 and 26 

I. L. B. 34 All. 442 

INSTBUMENTS OF GAMING. 

See Cotton-gambling 

I. L. B. 39 Calc. 968 

INSUBABLE INTEBEST. 

See Insurance I. L. B. 36 Bom. 484 
INSURANCE. 

See Life Insurance. 

X. Marine insurance — Insurable 

interest of agent m goods of principal — Effect of 
a Mahajan's “ Maw ” — Local custom when 
enforced — Duties and rights of insurer and policy- 
holder in case of total loss. The plaintiffs, as 
'Commission agents, shipped certain goods on 
behalf of constituents on boaid the ship “ Ah 
Madut ” m the year 1899 The plaintiffs were 
instructed by their principals to insure these 
goods, and accordingly by a policy dated Februaiy 
7th, 1899, the plaintiffs insured the goods, with 
the defendants, subject, as stated in the policy, to 
the custom of the port of Cutch Mandvi. The 
ship “ All Madut ’ ’ was wiecked off the coast of 
German East Africa and the wreck and the remains 
of the cargo weie sold by the local authorities and 
the proceeds handed over to the owner of the vessel 
The plaintiffs sued the defendants to recover 
B3,500 as the value of the goods. The defendants, 
besides certain other objections to the plaint, 
objected that the plaintiffs as agents had no 
insurable interest m the goods ; that by the custom 
of the port of Cutch Mandvi the claim of the 
plaintiffs could not be established without the 
production of a Mahaj'an’s c< Majur ,” and that 
the defendants were m any event entitled to credit 
for the sale proceeds of the wreck and cargo 
Held, that an agent who has authority from his 
principles, express, implied oi ratified, can effect 
insurances on the goods of his principals , that 
the custom of the port of Cutch Mandvi must be 
construed m a reasonable manner and that under 
it a Mahaj'an’s “ Majur ” could not be required 
in the case of total loss ; that the policy-holder’s 
dutyjwas only to give intimation of total loss, at 


INSTJBANCE — concld. 

the earliest possible opportunity, to the insurer, 
and that it was for the insurer to protect his 
mterest and to recover whatever was left as the 
net balance of the sale proceeds of the cargo. 
Ransordas Bhogilal v. Kesrismg Mohanlal , 1 Bom. 
H. C. 229, referred to. Kanji Dwarkadas v. 
Haridas Purshottam (1911) 

I. L. B 36 Bom. 484 

2 Policy of Marine 

insurance — Perils of the sea — Wear and tear not 
included within the words . Where a boat was 
insured against perils of the sea, and it was proved 
that it sank m fair weather and smooth water with- 
out any assignable cause and where it was not 
proved that the bottom plates had sprung a 
leak m consequence of the alleged bumping of 
the boat, and where also there was some evidence 
of the boat having been deliberately scuttled, 
which if not accepted would lead to the inference 
that the bottom plates had coiroded in consequence 
of age and ordinary wear and tear : Held, that 
the case was not covered by the terms of the policy. 
The term “ perils of the sea ” refers only to for- 
tuitous accidents or casualties of the sea. The 
words do not cover every loss of which the sea 
is the immediate cause and so wear and tear do 
not come within the meaning of those words 
There must be some casualty, something which 
could not be foreseen as one of the necessary 
accidents of adventure. The “ Xantho , ” L R 
12 A. C 503, 509, followed. Anderson v Monce, 
10 Com Pleas 58, Blackburn v The Liverpool and 
Brazil River Plate Steam Navigation Co , [1902] 
1KB . 290 , distinguished W. Stewart v The 
New Zealand Insurance Co., Ld. (1912) 

16 C. W . N. 991 

INTENTION OF PARTIES. 

See Mortgage I. L. B. 39 Calc. 527 
INTEBEST. 

See Contract Act, s 74 

I. L. R. 36 Bom. 164 

INTERLOCUTORY INJUNCTION. 

breach of 

See Easement I. L R. 39 Calc. 59 
INTERLOCUTORY ORDER 

See Civil Procedure Code, 1908, s. 47. 

I. L. B. 34 All. 530 
See Civil Procedure Code, 1908, s 115 
I. L. B. 34 All. 592 

IBREGULABITY. 

See Sale in Execution of Decree 

I. L. B. 39 Calc 26 

JAGHIB. 

See Sanad I. L. B. 36 Bom. 639 
See Settlement, construction of 

I. L. B. 39 Calc. x 



( 189 ) 


DIGEST OE CASES. 


( 190 ) 


JAIL CODE. 

rules in— 

The rules contained in 

what, is known as the Jail Code ar3 rules framed by 
the Local Government under the powers contamed 
t m the Prisons Act and subsequently sanctioned 
w by the Governor* General m Council. Pules when 
so framed and approved have the same force as the 
Statute and it is not open to any person to set aside 
the provisions of such Rules. Peary Mohan 
Das v, D. Weston (1911) . 10 C. W. N. 145 

JALKAR. 

dispute concerning 

- — Dispute concerning )al- 

kar — Jurisdiction of Magistrate to institute proceed- 
ings under s. 145 of the Code after an order binding 
down one of the parties to keep the peace — Order 
attaching the subject of dispute on being unable to 
determine the question of possession — Criminal 
Procedure Code ( Act V of 1898), ss 107, 145, 146 
The Magistrate has jurisdiction to take proceedings 
under s. 145 of the Criminal Procedure Code, 
after an order under s 107 of the Code binding 
down one of the parties to keep the peace, when 
the circumstances so require. Where there was a 
reasonable appiehension that several persons, 
who were interested in the subject of dispute and 
had absconded at the time of the s. 107 proceedmg, 
might cause a breach of the peace with the first 
party, who were fishermen, or that the latter might 
seek to enforce their rights against the second 
party, whc had been bound down, in winch case the 
order binding them down would have the effect of 
ousting them from any possession they might 
have * — Held, that the Magistrate acted properly 
m instituting proceedings under s. 145 of the Code, 
m order to determine which party was in actual 
possession of the disputed properties, and was 
justified m attaching tho same, under s. 146, n he 
found himself unable to determine the question 
of possession. Baisnab Charan Majhi v. Gati* 
NATH Munshi (1912) . I. li. R. 39 Calc. 469 


JOINT OWNERS — conoid. 

from this finding was that the parties had agreed 
among themselves as to their possession of the 
abadi, and that, so long as the agreement continued, 
each party was entitled to use the portion in his 
possession m any way he pleased so long as such 
user or possession did not interfere v ith the user 
or possession [of the owners of the other mahals- 
Kumudim Masumdar v. Rasik Lai Mazumdar 
11 C. W. N. 517 . followed. Jagannath Prasad v 
Badri Prasad (1911) L Xi. R. 34 AIL 113 


JOINT POSSESSION*. 

See Civil Procedure Code, 1908, 0. 
XXI, r. 35 . I 4 L. R. 34 AIL 150 


JOINT STOCK COMPANY. 


— — Joint Stock Co. if mag 

be restrained from dismissing its Managing Agents — 
Shareholders of Co., if may be restrained from 
considering proposal of removal of Managing Agents 
— Injunction — Contract of service — Specific Belief 
Act (I of 1877), ss 21 and 57 Under ss 21 and 
57 of the Specific Relief Act a Limited Liability 
Company cannot be restrained by injunction from 
dispensing with the services of Managing Agents 
even when the contract of service provides that 
the Managmg Agents are only to be removed in 
a specified manner and after a specified period. 
Nor can the shareholders be restrained by injunc- 
tion from considering the question of such 
removal at an Extraordinary General Meeting 
The remedy of the Managmg Agents for dismissal, 
if wrongful, lies in a suit for damages. Isle of 
Wight Railway Co. v. Tahourdin, 25 Ch. D. 820, 
relied upon N C Sircar and Sons, v. The 
Baraboni Coal Concern, Ld. (1911) 

16 C W. N. 289 

JUDGMENT. 


— necessity of writing 

See Civil Procedure Code, 1908, 0. XLI, 

R. 11 1. 1*. R. 36 Bom. 116 


JOINT HINDU FAMILY. 

See Evidence Act (I of 1872), s. 69 

I. L. R. 34 All. 615 
See Hindu Law — Joint Family. 

See Mortgage I. L. R. 34 All. 289 

JOINT OWNERS. 

— Partition — Abadi not 

formally divided but separate portions thei eof taken 
possession of by the various owners — Agreement 
amongst owners — Rights of owners as to portions m 
possession of each A village was divided into 
three mahals, with the exception of the abadi , 
as to which it was found that it had not been 
divided between the mahals by demarcation on 
the village map, or on the spot, but the owners 
of the mahals had been in separate possession of 
portions of it. Held, that the only possible inference 


JUDICIAL ACT. 

See Search for Arms 

I. L. R. 39 ChIc. 953 

JURISDICTION. 

See Bengal, N. W P. Civil Courts 
Act (XII of 1887), ss. 8, 20. 

I. L. R. 34 All. 383 
See Bengal, N. W. P and Assam Civil 
Courts Act (XII of 1887), ss 8 and 
21 . ; I. L. R. 34 All 205 

See Bombay Improvement Act, 1898. 

I. L. R. 36 Bom. 203 
See Civil Procedure Code, 1882, ss. 
278, 279, 280, 281. 

I. R. L. 34 All. 365 
See Civil Procedure Code, 1882, s. 539 

I. L. R. 36 Bom. 29 
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JXTRISDICTIOlsr — concld 

See Civil Procedure Code, 1908, s. 

20 (c) . I. B. K. 34 All. 49 

See Civil Procedure Code, 1908, s 115 

I L. R. 36 Bom. 105 

See Court Fees Act, 1870, s 17. 

X. L. E. 36 Bom. 628 

See Criminal Procedure Code, s. 177. 

I. L. R. 34 All. 451 

See Criminal Procedure Code, s 179, 

I. Ij. E. 34 All. 487 

See Criminal Procedure Code, s 195 
(7) (a), (b) and (c). 

I. Ii. E. 34 All. 197 
See Criminal Procedure Code, ss. 195, 
476 . I. Ii. E. 34 All. 602 

See Criminal Procedure Code, s. 407 
X. Ii. E. 34 All. 244 
See Criminal Procedure Code, 1898’ 
s. 522 . I. L. B 39 Calc. 1050 
See Evidence Act (I of 1872), s. 44 

I. Ii. E. 34 All. 143 
See Hereditary Offices Act, Bombay, 
s. 67 . 1. 1*. E 36 Bom. 420 

See High Court, Jurisdiction of. 
r See Jurisdiction of Civil Court. 

See Jurisdiction of Criminal Court. 

See Jurisdiction of High Court. 

See Land Acquisition 

I. L. B 39 Calc. 33 
See Limitation Act (IX of 1908) 
Sen. I, Art. 152 I. L. B 34 All. 482 
See Magistrate I. L. E. 39 Calc. 119 
See Prohibitory Order 

I. L. B. 39 Calc. 104 

See Provincial Small Cause Courts 
Act (IX of 1887), s. 25 

I. Ii. E 34 All. 348 
See Public Gambling Act (III of 1867), 

. s. 5 . I. L. E. 34 AIL 597 

See Sanction for Prosecution. 

I. L. E. 39 Calc. 774 
See Succession Certificate Act (VII 
of 1889), ss. 19, 26. 

I. Ii. E. 34 AH. 148 

JTJBISDICTICXN* 03? CIVIL COURT. 

See Hindu Law — Caste Question. 

I. Ii. E. 36 Bom. 94 

Civil and Bevenue 

Courts — Act (Local) No . II of 1901 (Agra Tenancy 
Act), ss. 4, 95 , 167, 197— Act (Local) No. Ill of 
1901 (United Provinces Land Bevenue Act), ss. 56, 
233 (£) — Suit for declaration regarding various 
alleged customary rights of zamindars , mostly of the 
nature of cesses . A suit was filed by certain tenants 
of a village against tbe zamindars praying for a 


JUBISDICTIOXT OF CIVIL COUBT— 

concld 

tleclai ation that no custom existed m their village 
which entitled the zammdars to take certain 
fruits and w ood, or to the use of a plough, or to a 
number of other dues, mcludmg sugarcane juice 
from some of the tenants, poppy seed from the 
Koenes, and vaiious other matters of the same 
description Held , that the suit was properly 
filed m a Civil Court, and was not excluded from 
the jurisdiction oi such Court by anything con- 
tained m either the Agra Tenancy Act, 1901, or the 
United Provinces Land Revenue Act, 1901. 
Sheoambar Ahir v. The Collector of Azam- 
garh (1912) . I. Ii. E. 34 AIL 358 

JUBISDICTIOIST OF CEIMIHAL COUET. 

See Jurisdiction of MagisRTate 

1 Magistrate — J urisdiction — Cogm - 

zance of an offence under the Penal Code — Incom- 
petence to take cognizance , on the same facts, of an 
offence under a Special Act, for want of consent of 
Government — Subsequent complaint to a superior 
Magistrate of an offence undei the Special Act, with 
the necessaiy consent obtained from Government — 
Jurisdiction of latter to take cognizance without 
withdrawal of the case to his own file — Search for 
explosives m the presence of police officers of supei icr 
rank — Legality of seal cX— Opinion of Assessors, 
how to be recorded — Preparation to commit dacoity — 
Admissibility of documents found m possession of 
the accused — Criminal Proceduie Code (Act V of 
1898), ss 190, 309, 529 (e), 530 (k), and Ml— Penal 
Code (Act XLV of i860), s 399 — Explosive Sub- 
stances Act (VI of 1908), s s\ 1 (b) and 7— Indian 
Explosives Act (IV of 1884), Buie 32 (1) (b) of 
Government Rules Where a complaint was filed 
by a Sub-Inspector of Police before the Subdivi- 
sional Magistrate, of an offence under s. 399 of the 
Penal Code, and the facts disclosed also an offence 
under s 4 ( b ) of the Explosive Substances Act 
(VI of 1908), of which the Magistrate could not 
then take cognizance for want of the cons ant of 
Government under s 7 of the Act, and a complaint 
was subsequently filed by the Superintendent of 
Police, with such a consent obtained, before the- 
additional District Magistrate : Held, that the 
latter had j' urisdiction to take cognizance of the 
offence, and that the initiation and continuation 
of the proceedings by him were legal, notwith- 
standing that he had not withdrawn the original 
case to his own file. Jhumuck Jah v. Pathuh 
Mandal, I. L. B. 27 Gale . 798 , Golapdy Sheik v, 
Queen-Empress, I. L. B. 27 Calc. 979 , [followed in 
Badhabullav Bay v. Benode Behari Chatterjee, 
I. L. B. 30 Calc. 449] Emperor v. Sourindra Mohan 
Chuckerbutty, 1. L.B. 37 Calc 412, Moul Singh v. 
Mahabir Singh, 4 C. W. N. 242, Charu Chandra 
Das v. Narendra Krishna Chakravarti, 4 C. W. N. 
367, Bishen Loyal Bai v. Chedi Khan, 4 C. W. N- 
560, and Jharu Jola v. Shukh Deo Singh, 3 C. L. J . 
87, distinguished. Held, also, that in any ease, 
having regard to ss. 529 (e), 530 (k), and 531 of the 
Criminal Procedure Code, unless it appeared that 
the proceedings wrongly held had, in fact, occa- 
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JURISDICTION OF CRIMINAL COURT 

— contd . 

sioned a failure of justice they could not be set 
aside Sonatun Dass v, Gooroo Churn Dewan, 
21 W R Oj 88, referred to. A search for explo- 
sives by police officers of rank, not below that of an 
Inspector, is legal under rule 32 (I) (v) of the 
Government Rules framed under the Indian 
Explosives Act (IV of 1884) S. 309 ( 1 ) of the 
Criminal Procedure Code requires the opinions of 
the Assessors to be stated orally, and not in writing 
or m the form of a judgment under s. 367 Under 
s. 399 of the Penal Code, haying m possession or 
immediate control any explosive substance is 
one of several means to the end, whereas, under 
s. 4 (/;) ot the Explosive Substances Act, it is the 
offence itself, provided the necessary mtent is 
proved. In order to render documents found in 
the possession of a party admissible agamst him 
as proof of their contents, it is necessary to show 
that he has m some way identified himself or, in 
other words, has, by any act, speech or writing 
manifested an acquaintance with, and knowledge 
of, the contents of all or any of them The rule 
would apply more strongly where some of the 
papers and letters were received, and others writ- 
ten, by the party against whom they are sought to 
be used. Wright v. Tatham , 5 Cl. & Fm 670 , and 
Banndra Kumar Ghost v. Emperor , l L. R. 37 
Calc. 467 , followed. Lalit Chandra Chanda 
Chowdhury v. Emperor (1911) 

I. L. R. 39 Calc. 119 

2. Transfer of territory to 

native state — Jurisdiction — Offence committed 
m British India — Accused committed to Ses- 
sions — Accused discharged for want of jurisdic- 
tion — Revision. Ceitam persons were charged 
with committing an offence at a place m Bntish 
India and were committed to the Sessions Court of 
Mirzapur, the case being subsequently transferred 
to the Sessions Court of Benares Before trial, 
however, the place where the offence had been 
committed became part of the newly constituted 
state of Benares Held , that the Sessions Court, 
whether of Mirzapur or Benares, was not deprived 
of jurisdiction to dispose of the case which had been 
committed to it for trial, inasmuch as at the time 
of the transfer to the state of Benares of the place 
where the alleged offence had been committed 
the accused were in British Tndia in custody m 
point of law, if not in fact, of a Court of competent 
juusdiction. Emperor v. Mahabir , I L. R 33 
All. 678, followed Damodahr Gordhan v Deoiam 
Kanp, 1 L R 1 Bom 367, distinguished. 
Emperor v. Ram Naresh Singh (1911) 

I. L. R. 34 All. 118 

3. Conspiracy at Cambay, 

foreign territory — Jurisdiction — Forgery — Abet- 
ment of forgery — Abetment by conspiracy-— -Conse- 
quent forgery committed m Bntish India — Trial 
m British India of the foreigner who conspired 
to forge at Cambay and who was m Cambay when the 
forgery was committed m Bntish India — Indian 
Penal Code { Act XLV of I860), ss 34, 109, 467. 
The accused was a subject of the Cambay State 


JURISDICTION OF CRIMINAL COURT 

— concld. 

He lived theie and traded with his business partner 
A. He eonspned with A at Cambay and sent A 
to a professional forger at Umreth (a place m 
Britsh India) with instructions to instigate the 
latter to forge a valuable security To facilitate 
the forgery, the accused sent his Ikata book with A. 
In pursuance of M’s instigation the forgery was 
committed at Umreth. On these facts, the accused 
was charged, m a Court m British India, with the 
offence of abetment of forgery under ss. 467 and 
109 of the Indian Penal Code The trying Judge 
referred to the High Court the question whether 
the accused, not being a British subject, was 
amenable to the Juusdiction of his Court — Held, 
that the Court m British India had jurisdiction to 
try the accused, for the accused ’s offence was not 
wholly completed within Cambay limits, but having 
been initiated theie, was continued and completed 
within the British territory of Umreth Where 
a foreigner starts the tram of his crime in foreign 
territory, and perfects and completes his offence 
within British limits, he is triable by the British 
Court when found within its jurisdiction S 34 
of the Indian Penal Code provides not only for 
liability to punishment but also for subjection of a 
conspirator to the jurisdiction of a Court though, 
he conspires at a place beyond the jurisdiction 
Emperor v. Chhotalal Babar (1912) 

I. L. R. 30 Bom. 524 

JURISDICTION OF HIGH COURT. 

See Habeas Corpus 

I. L. R. 39 Calc. 164 

See High Court, Jurisdiction or. 

JURISDICTION OF MAGISTRATE. 

See Dispute Concerning Easement. 

I. L. R 39 Calc. 560 

See Jurisdiction of Criminal Court. 

See Dispute concerning land. 

I. L. R. 39 Calc. 150 

See Jalkar . I. L. R. 39 Cal e. 469- 

See Security for good behaviour. 

I. L. R. 39 Calc. 450 

Charge with a mew to 

commitment, cancellation of — Cnminal Procedure 
Code ( Act V of 1898), s 213 (2) — Ci oss-exammation 
of prosecution witnesses after framing of the charge , 
effect of — “ Witnesses for the defence inter pi etaton 
of — practice. It is open to a Magistrate, having 
drawn up a charge agamst an accused person with 
a view to his commitment to the Court of Session, 
to allow the accused to cross-examme the witness 
for the prosecution and, as the result, to cancel 
the charge. The words et witnesses for the de- 
fence ” m s 213 ( 2 ) are wide enough to cover 
evidence elicited m cro&s -examination of witnesses 
for the prosecution Surjya Naiam Singh , In re, 
5 C W. N. 110, referred to. Jogendra Nath 
Mookherjee V. Mati Lal Chuckerbutty (1912) 

I.L. R. 39 Calc. 885 

H 
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JURY, TRIAD BY. 

1. Misdirection — 

Citation of ruhny in the charge to the pay — Right 
of private defence when trespassers have begun cut- 
ting crop Wb.cn trespassers began cutting and 
carrying away crop grown by the person m 
possession, reasonable apprehension to the property 
having already commenced, the right of private 
defence of the latter commenced at the same time ; 
and it was misduection on the part of the Judge 
to leave it to the jury to say whether the fact that 
the police station was only 9 miles off from the 
place of occurrence did not take away that right 
The reference in such circumstances to his civil 
remedies also amounted to misdirection. No rul- 
ings or authorities should be cited by the Judge 
m his charge to the jury nor should they be asked 
to differentiate or form any opinion whatever on 
any authorities. Such proceduie confuses the 
minds of the jury and constitutes misdirection. 
Merer Sardar v. The King-Emperor (1911) 

10 C W. 3ST. 46 

2. — - Misdirection — 

Grievous hurt — Abetment by conspnacy — Seism by 
Jury — Re-trial — Jurisdiction Where there was 
evidence that certain persons conspired to eject 
the complaint from his land, or, in other words, to 
commit criminal trespass, and the Judge said 
that if the jury found that those persons con- 
spired with the first accused to commit criminal 
trespass thm they would, if absent, he guilty of 
abetment, and being present they were guilty of 
the substantive offence • Held, that the omission 
to notice that the substantive offence, for which 
tli 3 accused weie being tried, was not one of criminal 
tr3spass but of voluntarily causing grievous hurt 
constituted misdirection. Jamiruddi Biswas v 
King-Emperor (1912 ) . . 16 C. W H 909 

3. Seisin by Jury — Re-tnal — 

J unsdictinn The jury have to give their verdict 
on the facts as against each man severally and 
they are not, like the Judge, in charge of the 
entire case as a whole. When an accused is to be 
retired he must be placed before the jury upon all 
the charges which were framed against him and 
the High Court has no jurisdiction to uphold 
the conviction under one section and to order 
him to he re-tried under another. Jamiruddi 
Biswas v. King-Emperor (1912) 

16 C W. MT. 909 


E 

KABtJLXYAT. 

— Lease — Landlord and 

Tenant — Kabuliyat without pottah if constitutes 
a lease — Transfer of Property Act (IV of 1882), 
ss. 4 , 106 and 107 — Amending Act (III of 1885), 
s 8 — Registration Acts (HI of 1887), s. 3 , and 
(XVI of 1908), s 2 (7) A registered Jcdbuliyat 
signed by the lessee and accepted by the lessor is 
sufficient to constitute a lease within the meaning 
of s 107 of tbe Transfer of Property Act. Abram 


K ABUBIYAT — concld. 

Ah v. Durga Piasanna Roy Chowdhun , 14 C L «/• 
614 , referied to Nand Lai v Hanuman Das> 
I. L R 26 All 368 , Kashi Gn v. Jogendio Nath 
Ghose, I L It 27 All . 136 , Sheo Karan Singh v 
Maharaja Paibhu Naram Singh , I. L. R 31 All. 
276 , Turof Sahib v. Esuf Sahib, 1. L. R 30 Mad. 
322 ; Kaki Subbanadu v Muthu Rangayya, I. L. 
R 32 Mad 532, discussed. Sayed Ajam Sahib v. 
Madura Sree Menatchi Sundareswarar Devastanam, 
21 Mad. L. J 202, approved. Nilmamud Sarhar 
v Bout Das, 14 C W N 73, distinguished Rai- 
moni Dassi v Mathura Mohan Dey (1912) 

I. D. R. 39 Calc. 10X6 

KHAKGA ATTACHED TO DARQA. 

See Mahometan Law — Endowment. 

I. D R. 36 Bom. 308 

KHOJA MAHOMEDANS. 

Settlement — Settlor him- 
self trustee — No delivery of possession — Son born 
after settlement — Power of settlor to revoke settle- 
ment — Settlors intention not earned out owing to 
settlor's death — Power of Court to aid defective 
execution — Suit by after-born son to set aside settle- 
ment — Limitation Act (IX of 1908), s 10 — Resulting 
trust back to settlor — Adverse possession — Difference 
between estoppel and res judicata — Validity of wakf 
contained m deed containing other gifts — Local 
usage cannot oven ide Mahomedan Law — Registra- 
tion — Vis Major By an indenture of settlement 
dated 7th January, 1886, J. P , a Khoja Maho- 
medan, purported to convey certain immoveable 
piopeities to trustees for the benefit of his family 
The trusts were m effect for J P for life and after 
his death, subject to certain rights of residence and 
maintenance, to pay the not income of the trust 
properties to N M. for his life and in the event 
(which subsequently occurred) of the death of N. 
M without leaving male issue, to divide the trust 
funds into ten equal parts to be hold m favour of 
certain donees, four-tenths being given to charity. 
The indenture also reserved to the settlor power 
to revoke or vary any of the trusts contained there- 
in There was no sunender of the property m 
fact to any one except J P himself m his chaiac- 
ter as trustee for himself The donor, however, 
opened an account m his books of this propcity 
as trust property On the 26th October 1886, a 
second son, the plaintiff, was born to J P , where- 
upon J P. being desirous of providing for the second 
son, desired to vary the terms of the deed of the 
7th of January 1886, and to re -settle the same so 
that his tv o sons should share equally A draft 
deed of declaration of new trusts was accordingly 
prepared by J. P ’<$ attorneys and on the 24th 
of July 1887 was finally settled and approved by 
J P An engrossment was thereupon made and 
duly stamped, but on taking the engrossment to 
J P for his execution on July 29th it was found 
that owing to an error of the engrossing clerk 
several pages of it were missing Another engross- 
ment was prepared forthwith, but on the some 
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day befoie the new engrossment was ready J P 
died The plaintiff thereupon brought a suit to 
have it declared whether or not the deed of 1886 
was a valid deed and prayed that the defective 
•execution of the second deed might be aided by the 
Court and the provisions of the said second deed 
declared to be valid Held , (i) That the plaintiff 
v'as not time-barred as against the trustees from 
bringing the action (n) That, hov'ever, restricted 
■the gift was m form to J P it v r as m effect a 
gift absolute to him for life, and that entnely 
irrespective of the power of revocation, (m) That 
.all the gifts m the trust settlement made con- 
tingent upon N. M dying vuthout issue were 
bad (iv) That that portion of the instrument 
which purported to cieate a wakf in respect of four- 
tenths of the settled property was bad and void 
f(v) That the gift was bad for v'ant of contem- 
poraneous deliveiy of possession, (vi) That this 
--was a case, if ever there w r as a case, m wdnch 
the Courts might act upon those principles 
w hich have always guided the Courts of Equity 
m England and aid defective execution of a 
power, defective not through any fault on the 
part of the person intending to execute it but by 
reason of an act of God, and that the unsigned 
deed ought to be effectuated by the Court to the 
•extent of making it binding on the conscience of 
the trustees Per Curiam It is only m the events 
of the trusts of some of them being bad that the 
question of limitation can arise Eor if a tiust 
deed m its entirety is good, then of course effect 
must be given to it n respective of any question of 
lapse of time. Where w hat purports to be a trust- 
deed turns out to have been entirely void and there- 
fore not to have passed the legal estate, the position 
of those w r ho took possession believing themselves 
to be trustees but not m law real trustees, neces- 
sarily assumes the character of possession by tres- 
pass and is therefore fiom its inception m law* 
adverse against all the world Where, hov'ever, 
the trust-deed m itself is good and valid to the 
extent of passing the legal estate but the trusts 
declared aie m themselves wholly or partially 
bad, then there is a resultant trust to the author 
of the trust and the possession of the trustees, 
whatever they might think of it and however 
they might intend to use it foi the purpose of 
carrying out the bad trusts, could not m lau r be 
adverse to the cestui-que-tiust, that is to say, the 
grantor Widely different is the case of trustees 
who obtain the legal estate from the author of 
the trusts to apply the beneficial uses to specified 
objects which may or may not be good Eor 
then from the beginning there is always a relation 
betv'een the author of the trusts and the trustees 
m whom confidence has been reposed, and there 
is always the legal possibility at least of another 
relation coming into existence between them where, 
owing to the failure of the declared trusts, there is 
a resultant trust back to the grantor who from 
that moment becomes m law' the cestui-que-trnst of 
the trustees Where it w r as the intention that 
there should be an ultimate trust m favour of 
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the grantor it is usual to express that on the 
face of the deed. A deed so framed as upon its 
very face to provide for the springing back of 
the trust fund or a part of it m certain events to 
the author of the trust, does create w r hat is at 
once an express and resultant trust. The current 
of authority seems to have set steadily against 
the extension of s 10 of the Limitation Act to 
all cases of resultant implied or constructive 
trusts Where the ultimate resultant trust winch 
is to spnng back to the settlor is consistent with 
I the discharge of the declared trust, then it may, by 
loose use of language, be said to be express on the 
face of the deed, but viren the extinction or failure 
of all the intended trusts is a condition precedent 
to the resultant trusts coming into being, then the 
latter is clearly a tiue resultant trust and is not 
express and nevei can be express on the face of the 
deed. The answer to the question- — What is the 
true position vixen declared trusts failed and there 
is a resultant trust over to the settlor or his heirs 
— is to be found in the very elementary proposition 
that the possession of the trustee is ahvays that oi 
ces tui-que-trust, and, therefore, hov'ever, he may 
think or wish to be holding as trustee for trusts 
which have failed m the eye of the law', he is 
leally holding, viien those trusts failed, as trustees 
for the settlor Then the position is simply this : 
so long as he retains and professes to retain the 
character of a good and legal trustee, he is holding 
the legal estate as stake-holder for tu'o claimants, 
the intended beneficiaries of the declared trusts 
which have failed, and the resultant trustee, that 
is, the settlor And no length of possession by a 
trustee can be adverse to his cestui-que-tt ust as soon 
as that legal person is discovered and ascertained. 
So long as the trustee occupies the position of a 
trustee as soon as declared trusts failed and there 
is a resultant trust m favour of the settlor, the 
trustee ’s possession is essentially that of his cestui- 
que-ttust and can only be changed into adverse 
possession by a conscious and deliberate act ; 
that is to say, that he must repudiate all intention 
of holding for the resultant cestui-que-h ust and he 
must assert his intention of continuing to apply 
the trust fund to uses which the Court has declared 
or winch are known to him to have failed Then 
his possession might become adverse to his legal 
cestui -que-ti ust and if that person did not take 
steps within tw r elve years ho might not be able to 
avail himself, under the Indian authorities, of 
the provisions of s 10 of the Limitation Act- 
Estoppel and res judicata are entirely distinct 
Res judicata precludes a man avenmg the same 
thing tvnee over m successive litigations, virile 
estoppel prevents him saying one thing at one 
time and the opposite at another It is con- 
sistent with the Mahomedan Law r that a Maho- 
medan may devote his pioperty m walcf and yet 
reserve to himself and his descendants m a very 
indefinite manner the usufruct of propeity : Jama- 
bai v. R D Sethna, 1 L R 34 Bom 604 , con- 
sidered The power of revocation is inherent m 
the donor of every gift, so that expressing it, as 

H 2 
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is usually clone by English chaftsnien m these 
voluntary settlements is merely suiplusage and so 
tai from invalidating the gift as a whole would 
necessarily be implied m it were it not expressed 
Under the Mahomedan Law' where a gift is 
conditioned by a power restricting alienation, the 
gift is absolute and the condition is void. A gift 
to the donor himself foi his life and then over to 
others could not be reconciled with any recog- 
nised principle of the Mahomedan Law' of gift and 
must necessarily, therefore, so far as the remoter 
donees are concerned, be bad ab mitio Jamabai 
v R D. Sethna, I L R. 34 Bom. 604 , followed 
A vested remainder in the strictest sense of the 
English words and a fortiori a contingent remain- 
der could not possibly by any stretch of ingenuity 
be made the subject of a valid Mahomedan gift 
inter vivos consistently with the requirements of 
the Mahomedan Law on that head and for this 
veiy simple leason that no man can give possession 
in preesentn of that which may never come into 
possession at all It is of the essence of a Maho- 
medan gift inter vivos that the donor should divest 
himself of the actual possession of the thing given 
and transfer it to the donee and if the donee doe 3 
not take physical possession of it at the time of 
making the gift, then till he does, the gift is 
revocable. There is no authority to be found 
anywhere in the Mahomedan Law books themselves 
for the proposition that a man giving inter vivos 
may give an estate first to himself and then to A 
for life and then to B absolutely It is undoubt- 
edly a rule of the Mahomedan Law that wiiere a 
donor makes a gift and accepts m exchange 
something, whether that something be independ- 
ent of or part of the original gift, then the 
rest of the gift is irrevocable. No gift m futuro 
can be made by a Mahomedan inter vivos, m order 
to validate such a gift there must be an actual 
delivery of seisin to the donee, there must he a 
transfer of possession and that transfer of posses- 
sion must b* 1 from the clonor to the donee. 
While the Mahomedan Law insists that a gift 
to private peisons should be free of all pious and 
religious purposes, this does not necessarily pro- 
hibit the making of the gift to wahf w'hieh may be 
contained m a deed winch makes other gifts at the 
same tim* to private persons It appears to be 
the Mahomedan Law' that a donor may give his 
property m wahf , that is to say, appropriate and 
dedicate the corpus to the service of God, while 
reserving for himself a life- interest m the usu- 
fruct. But as in the case of gifts to private 
individuals the Mahomedan Law r never contem- 
plated and will not allow a merely contingent 
gift m wahf This necessarily flow's from the 
jural conception of a wahf winch is the imme- 
diate appropriation and consecration of specified 
property to the service of God and the reserv- 
ation of the donor’s life-interest m that pro- 
perty does not in any way clash with that con- 
ception for the corpus is there and then defi- 
nitely and finally appropriated to its intended 
purpose But it is plainly otherwise, while the 
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gift is conditioned upon the happening of some 
future uncertain events There can, m such cir- 
cumstances, be no appropriation synchronizing 
with the declaration because should the future 
events happen it is neither the donor’s intention 
then noi after the happening of that event that the 
pioperty ever should be appropnated to the service 
of God It would be passing the limits of the ap- 
plication of the maxim 44 Usus et conventio vincunt 
legem ” if it w ere sought to be shown that the Khojas 
are allowed by local usage to override the Maho- 
medan Law which prohibits any Moslem from dis- 
posing of more than one-third of his property by 
w ill Cassamally Jairajbhai v Sir Currimbho y 
Ibrahim (1911) . . I. L. B. 36 Bom. 214 

KHOTI VILLAGE 

See Survey and Settlement Act, ss 

25, 28, 37, 38. I. L. B. 36 Bom. 29G 

KIDNAPPING-. 

See Penal Code (Aot XLV or I860), s. 

366. I. L. B. 34 All. 340 

KUNJPUBA, STATE OF. 

Succession to estates of 

Punjab Ruling Chiefs — Custom — Impartible estate — 
Primogeniture — Mahomedan law — Suit by junior 
members of Kunjpura family for shares m estate — 
Zemmdan rights — Property appertaining to Chief - 
ship up to 1849— -Property subsequently acquired . 
The question m this case was as to the rule of suc- 
cession applicable to the Kunjpura State situate 
m the Cis-Sutlej districts of the Punjab The 
masat, or raj, was founded by Najabat Khan, who- 
in 1748 obtained a sanad from the Afghan Con- 
queror, Ahmed Shah Abdali, granting him an here- 
ditary jagir of the villages of winch he w r as then 
m possession, winch w'ere declared to be revenue- 
free, and held subject to the obligation of main- 
taining order m his possessions In 1849, how r - 
ever, the British Government withdrew from the 
Chief of Kunjpura the civil and criminal junsdic- 
tion under which he had been until then exercising 
quasi-sovereign pow'er : Held, that it had been 
established beyond doubt that the Kunjpura 
Estate had, ever since the time of Najabat Khan, 
descended to a single heir wiio had been recognised 
as the Chief of an impartible riasat, and that at- 
tempts by junior members of the family to obtain 
shares in it had invariably failed. The tw r o 
instances relied on as showing the allotment of 
shares to junior members w r ere, m their Lordships’’ 
opinion, opposed to that contention ; and no 
other evidence had been referred to suggesting 
that there had ever been a division of the estate 
m accordance with Mahomedan Law The opi- 
nion of the Board of Administration m 1852 that 
the zamindan rights m the villages comprised in 
the jagir were the subject of 4< inheritance according 
to the Mahomedan law, ’ ’ and should be shared by 
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all the members of the family, became ineffective, 
and was never acted upon m the course of the con- 
stant claims put forward by the junior members 
of the family to a share m the estate ; and later 
decisions on those claims laid down m explicit 
terms that the zanundan rights belonged to the 
riasat With regard to the propeity acquired 
after 1849, m which the Chief Court had decided 
that the plaintiffs (younger brothers of the de- 
fendant who had taken possession of all the pro- 
perty as the eldest son) were by the Mahomedan 
law entitle to shares : Held (reversing that 
decision), that there was nothing to show that the 
Government m withdrawing the civil and criminal 
powers which the Chiefs had exercised prior to 
1849, intended to make any alteration m their 
status or to vary the rule which had governed the 
succession to the estate Ibrahim Ali Khan v. 
Muhammad Ahsanullah Khan (1912) 

I. L. R 39 Calc. 711 


L 

LAKHIRAJ TITLE. 

See Limitation. I. L. R. 39 Calc. 453 

LAMB ARB AR AND CO-SHARERS. 

See Agra Tenancy Act (II of 1901), 
s. 194. I. L. R. 34 All 88 

LAND. 

See District Municipal Act (Bombay), 
s 160, I. L. R. 36 Bom. 47 

LAND ACQUISITION. 

I. L. R. 39 Calc 393 

See Appeal. 

See Forfeiture. I. L. R. 36 Bom. 539 

See Grant. I. L. R. 36 Bom. 438 

See Land Acquisition Ac 

Debutter — Shebait — 

Land Acquisition Act (I of 1894), s 32, sub-s (i), 
els. (i) and (n) — Compensation — Whether shebait 
is entitled to withdraw compensation money for 
necessary repairs of debutter property — Jurisdiction ■ — 
Practice Land dedicated to an idol or to leligious 
and charitable purposes is land belonging to the 
shebait or trustee 4 4 who has no power to alienate 
the same ” within the meaning of the provisions 
of s 32 of the Land Acquisition Act Where a 
portion of the debutter property was acquiied under 
the Land Acquisition Act, and the compensation 
money was invested m approved securities, the 
shebait is entitled to withdraw a poition of the 
invested funds and apply the same to effect neces- 
sary repairs to the remainder of the debutter pro- 
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perty As under s 32 of the Act the compensation 
money is placed m the custody of the Court, juris- 
diction is by implication conferred upon it to deal 
vith all questions that may anse as to the appli- 
cation of the fund m its custody Kamini Debi v. 
Pramatha Nath Mookerjee (1911) 

* I. L. R. 39 Calc. 33 

LAND ACQUISITION ACT (I OF 1894)* 

Compulsory acquisi- 
tion — Compensation — Collector's awai d — Government 
directing Collector to publish his award on a 
lowei valuation When the Collector, appointed 
under the Land Acquisition Act of 1894, once 
makes the enquiry prescribed by the Act and 
reaches his own conclusion as' to the amount of 
compensation to be awarded to the claimant, 
it is not competent to the Government to set aside 
the conclusion and to direct the Collector to sub- 
stitute a smaller amount than that which, as the 
result of his inquiry, he has determined to offer. 
Dossabhai Bejanji v The Special Officer, 
Salsette Building Sites (1912) 

I. L. R. 36 Bom. 599 

s, 32— 

See Court-fee. I. L. R. 39 Calc 906 

— s. 32, sub-s. (1), els. (1), (2). 

See Land Acquisition. 

I. L. R. 39 Calc. 33 

s. 49— 

— Question whether land 

under acquisition part of house — Reference to Court — 
Refusal by Collector — High Court, if may interfere m 
revision Where a Land Acquisition Collector 
refused to make a reference to the Civil Court under 
s. 49 of the Land Acquisition Act, the High Court 
m revision set aside his proceedings subsequent to 
the refusal and directed the Collector to proceed 
according to law. The Administrator-General of 
Bengal v The Land Acquisition Deputy Collector, 
24-Pergannahs, 12 C W N 241, followed. British 
India Navigation Co v Secretary of State for India, 
12 C L. I. 505 s c 15 C W. N. 87, referred to. 
An application for a reference under the section 
may be made at any time before the avard is 
actually made. Krishna Das Roy v The 
Land Acquisition Collector of Pabna (1911) 

16 C. W. N. 327 

ss. 53, 54 — 

Land — Compulsory 

acquisition — Compensation — Award by Assistant 
Judge — Appeal to the District Judge — Second ap- 
peal — Practice and procedure — Civil Piocedure Code 
( Act V of 1908), ss 96, 100 Where an award is 
made by tha Assistant Judge under the provisions 
of the Land Acquisition Act, 1894, and there has 
been an appeal to the District Judge, no second 
appeal can lie from the appellate decision. Nathu- 
bhai Narandas v. Manordas Laldas (1911) 

I. L. R. 36 Bom. 360 
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s. 54 — 

See Appeal I. X. B. 39 Calc. 393 

LAND ACQUISITION JUDGE. 

order of — 

See Court-fee I Ij. B. 39 Calc. 906. 

DANDLOBD — 

See Transfer of Property Act, s 107. 

I. X,. B. 36 Bom. 500 

LANDLORD AND TENANT. 


Col. 

1 Digwari Tenure 203 

2 Dispossession by Landlord . . 204 

3. Ejectment ..... 205 

4. Encroachment . . . .205 

5 Forfeiture 206 

6 Grove Land 206 

7. Lease 206 

8 Mineral Bights .... 207 

9. Bent 207 


See Provincial Insolvency Act (III 
of 1907), s 16 

I. D. B. 34 All. 121 

See Second Appeal. 

I. Xi. B. 39 Calc. 241 

1. DIGWABI TENUBE. 

Landlord and Tenant 

— Digwan Tenure m Maribhum — Grant of Coal 
Mines by Digwar — Grant of Mohiran lease — Mine- 
rals, right to, under the soil — Suit by zemindar 
claiming mineral rights — Parties to suit — Govern- 
ment — Digwar appointed and liable to dismissal 
by Government Though the Digwari tenures m 
Manbhum are similar m some respects to the Ghat- 
wah tenures m Birbhum, as having been ongmally 
granted m consideration of the perfoimance of 
military sefvice, to which police duties were at- 
tached, and as being hereditary and inalienable, 
the two kinds of tenure are not analegcus * the 
Ghatwals had special rights under Begulation 
XXIX of 1814, and as to minerals, undor Act V 
of 1859, and paid rent direct to Government, and 
not to the zammdar The Digwar of Tasra in 
Manbhum, appointed and liable to dismissal by 
Government, v as the holder of two mouzahs at a 
fixed rent payable to the plaintiff . (appellant) m 
whose zammdari they were situate He granted 
a perpetual lease of the coal mines underlying the 
two mouzahs to a coal company who took posses- 
sion and raised and sold a laige quantity of coal 
In a suit for a declaration of the zammdar ’s right 
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to the mmeials under the soil and foi an account 
and an injunction — Held (leversing the decision of 
the High Court), that theie having been at the 
time of the permanent settlement, no separate- 
settlement with the Digwar of Tasia (if the Dig- 
van tenure then existed, which was doubtful)- 
and the mineral rights not being vested m him at 
that time, the presumption was that the mmeial 
rights remained m the zammdar, m the absence of 
proof that he had parted with thorn Han Nara - 
yan Singh Deo v Smam Chahravarti , I L R 37 
Calc 723 , L R 371 A 136 , followed Held . 
also, that it was not necessary to make the Govern- 
ment a party to the suit. They had never claimed 
the minerals under the mouzahs m suit, nor put 
forward any claim inconsistent with the rights 
asserted by the zammdar , and the rights of the- 
Govemment would not be prejudiced or affected 
by the result of a suit to v hich they were not a 
party. Durga Prasad 8ingh v Braja Nath 
Bose (1912) I. Xi. B. 39 Calc. 69 6 

2. DISPOSSESSION BY LANDLOBD. 

Suit by tenant against 

landlord for recovery of land — Rules of limitation , 
general and special onus of proof as to — Limitation 
Act (IX of 1908), Sch 1 , Art 142 — Bengal Tenancy 
Act (VIII of 1882), Sch . Ill, Art 3, ss 184, 550, 
207 — Character of tenancy , presumption as to — 
Area less than 100 bighas In a suit by a tenant 
for the recovery of land of which he had been dis- 
possessed by the landlord, the tenant claimed the 
land as tenure-holder and the defendants con- 
tended that it was an occupancy holding Neither 
the character of a tenure-holder nor that of an 
occupancy taiyat was established by positive evi- 
dence The question being what period of limita- 
tion was applicable to the case : Held, that m the 
circumstances of the case there v r as no statutory 
presumption either v'ay That the general 
rule of limitation m suits for recovery of 
possession of property was tv'elve years and that 
it is upon the paity claiming the benefit of 
a shoiter period of limitation to establish, 
that the case fell within the special rule 
limiting the period to a shorter time The de- 
fendants having failed to establish the occupancy 
character of the holding so as to bring it vuthm 
the special rule of limitation under the Bengal 
Tenancy Act and plaintiff’s suit being vuthm time 
by the general rule, the suit was not barred by 
limitation. A suit by a tenant to recover lands 
from the landlord, of -which he alleges he has been 
dispossessed, is not a proceeding under the Bengal 
Tenancy Act within the meaning of cl. (7) of s. 20 
of the Act There is no provision in cl (5) of s 5 
of the Bengal Tenancy Act that w'hen the area held 
by a tenant is less than 100 bighas, the tenant is to- 
be piesumed a raiyat until the contraiy is shown. 
Tara Nath Chakraverty v Iswar Chandra 
Das Sarkar (1911) 16 C. W. N. 398 
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3. EJECTMENT. 

Evidence Act (I of 

1872), ss 11, IS, 32, els {2) and (3)— Deeds not 
inter partes, admissibility — Description of bounda- 
ries m sales and mortgages of adjoining plots — 
Statements against pecumaiy interest In a suit to 
eject the defendants as trespassers, the latter set 
title as tenants m occupation of the lard . Held, 
that recitals of boundaries m deeds of sales and 
mortgages executed by owners of adjoining plots 
of land and describing the disputed land as the 
tenanted land of the defendants or their prede- 
cessors were relevant under s 32 ( 3) of the Evidence 
Act, though not under s 32 (2) or 11, or 13 
of that Act. Sheonandan Singh v. Jeonandan 
Dusadh, 13 C. W N 71, Nmgawa v Bharmappa, 

1 L B 23 Bbm 63 , Haji Bibi v Aga Khan, 11 
Bom L B 409 , Abdul Aziz v Ebrahim, 1 L B. 
31 Calc 985, referred to Abdullah v Kunj 
Behari Lal (1911) 16 C. W. TsT. 252 

4. ENCROACHMENT 

1. Encroachment by tenant on 

adjoining land of landlord — Such encroach- 
ments enure for the benefit of the tenant during 
his tenancy and afterwards for the benefit of the 
landlord — Adverse possession Possession by a 
person will be presumed to be held m his own 
right and adversely to the true owner This 
presumption will not apply when a special rela- 
tionship exists between the parties, as tenants m 
common or members of an undivided family. The 
presumption m such cases will be that possession 
is held on behalf of all the co-owners or members 
of the family and it will he on the possessor to 
prove that he held exclusive possession to the 
knowledge of those whose right he seeks to affect 
by such possession Where a tenant taking 
advantage of his position as such, takes possession 
of lands belonging to his landlord not included m 
his holding, the presumption is that such lands are 
added to the tenure and form part thereof for the 
benefit of the tenant so long as the holding conti- 
nues and afterwards for the benefit of his landlord, 
unless it cleaily appeared by some act done at the 
time that the tenant made the encroachment for 
his own benefit Gooroo Doss Boy v Issur Chun- 
der Bose, 22 W. B 246, approved. It is not neces- 
sary that the tenant trespasser should prove that 
his trespass was known to his landlord to justify 
such presumption Muthurakkoo Thevan v 
Orr (1912) I. L. R. 35 Mad. 618 

2. Encroachment 

by tenant — Adverse possession of encroached land 
as tenant, if creates title — Landlord's right to re- 
cover possession when barred — Limitation Act (XV 
of 1877), Sch II, Art 144 — Interest acquired by 
tenant While a tenant is bound to treat that 
which is an encroachment on his landlord’s land 
as held by him under his landlord the landlord is 
not bound to treat the land on which his tenant 
encroaches as held under a tenancy. But the 
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landlord’s right to recover possession of the land 
encroached upon may be lost by the tenant having 
adversely to the landlord asserted his title as tenant 
to the land for more than twelve years Under 
Art. 144 of the Limitation Act, there may be ad- 
verse possession not only of immoveable property 
but of any interest therein, and a tenant may 
claim to have been m adverse possession for 12 
years of a limited interest m encroached land, viz., 
a tenancy commensurate w ith that m the admitted 
lease between the parties Gopal Krishna Jana 
v Lakhiram Sardar (1912) 16 C. W. 1ST. 634 

5 FORFEITURE. 

Landlord and Tenant 

— Ejectment — Becorded Tenant — Effect of denial 
of tenancy by him on his unrecorded co-sharer — 
Forfeiture In a suit for ejectment based on the 
ground of forfeiture by reason of the denial of the 
landlord’s title, it was found that the denial was 
by the recorded tenant and not by his unrecorded 
co -sharer m the tenancy : Held, that a person 
representing the tenancy m the books of the land- 
lord, was entitled to bind his co -sharers for the 
purposes of the tenancy ; but when he repudiated 
the tenancy, he must be taken to have acted 
beyond the scope of his authority ; his disclaimer 
consequently, could not operate as a forfeiture 
of the tenancy Birendra Kishore Manikya 
v Bhtjbaneswari (1912). 

I. X,. R. 39 Calc. 903 

6 GROVE LAND. 

Bights of tenants with 

regard to groves — Custom — W ajib-ul-arz — Con- 
struction of document — 4 4 MaliJc ” The Wajib-ul- 
arz of a village contained the following provision 
as to grove land . — 4 4 Persons who have planted a 
grove and who are m possession of a grove have 
the rights of an owner (iJchtiyar mahkana) If any 
trees fall down, they can plant fresh trees without 
the permission of the zammdar . . . When 

the land becomes denuded of all trees the planter 
of the grove will have the first right to cultivate 
the land ” Held, that these provisions implied 
a right of transfer m the possessor of grove land. 
Muhammad Yasin v. Ilahx Bakhsh (1912) 

I. L R. 34 All. 545 

7. LEASE. 

1. “ Protected interests 95 — • 

Incumbrance — Bengal Tenancy Act ( VIII of 1885), 
s 160 ( g ) The plaintiffs had under a sub -lease 
granted by G, who held under a permanent lease 
granted by B, B again holding under a permanent 
lease granted by P The lease given by Pto B 
authorized B to grant sub -leases : Held, that the 
right and interest of G, and therefore of the plaint- 
iffs, are 4 4 protected interests, ’ ’ and are not such 
as can be interfered with by a purchaser under 
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7. LEASE— conoid 

the Bengal Tenancy Act Afazuddi Khan v. 
Prasanna Gain (1911) I L. E. 39 Cale. 138 

2. Lease — Landlord and Tenant. 

Where a comparatively small portion of the 
demised lands was found to have originally 
belonged to the lessee and to have been included 
in the lease by mutual mistake : Held , that the 
whole lease should not be set aside but that there 
should be an apportionment of rent for the re- 
maining land Raimoni Dassi v . Mathura 
Mohon Dey (1912) 16 C. W. N. 606 

8. MINERAL RIGHTS. 

Mineral rights — Per- 
manent tenures , grant of, if conveys underground 
rights — Mogah brahmottar grants — Proof of per- 
manency — Original tenure split up — * Character of 
tenancy if altered When certain tenures which 
were described as Mogah Brahmottar were shown 
to have existed since before the permanent settle- 
ment and it appeared that the same rents had al- 
ways been paid for them and that they were 
freely transferable Held, that4he tenures were at 
least permanent tenures. That it was not correct 
to view such tenure -holders as owners of the land 
subject to a rent charge. The holder of a per- 
manent tenure in the absence of all evidence of the 
terms of the lease should not be presumed to own 
the underground rights Abkiram v Shyama 
Charan, 1 L R. 36 Calc. 1003 ; 14 C W N. 1 ; 
Shy am Chand v. Ram Kanai, 15 C. W. N. 417 ; 
Shama Charan v Abhiram , 1 L R. 33 Calc 
511 ; 10C W.N 738 , Megh Lai v Raj Kumar, 

I . L R . 34 Calc . 358 , 11 C W. N. 527 ; Broja - 
nath Bose v Durga Prosad, 1. L R 34 Calc 753 ; 
12 C. W N. 193 ; Sriram v. Han Naram, I L. R. 
33 Calc. 54; 10 C W.N 425, referred to. Where 
the original grant was that of a permanent tenure, 
the fact that subsequently the tenure was merely 
split up into more than one would not affect the 
permanent character of the tenancies. Udoy 
Chandra Karp v Nripendra Narayan Bhup, I. L. 
R 36 Calc 287 , 33 C. W . N. 410, distinguished. 
Jyoti Proshad Singh Dev v. George Mathew 
Darby (1911) 16 C. W. N. 241 

9. RENT. 

1. Transfer of tenure — Bengal 

Tenancy Act (VIII of 1885), ss 12, 13, 167 — Suit 
for rent — Unregistered transferee of permanent tenure 
who has paid landlord's fee, if necessary party — 
Sale in execution of rent-decree obtained against 
recorded tenant only — Decree, if money decree only — 
Benamidars if necessary parties — Notice to annul 
incumbrances signed by Deputy Collector — Validity 
The transfer of a permanent tenure is completed 
upon payment of the landlord’s fee prescribed by 
s. 12 irrespective of its acceptance by the landlord 
and thereupon the landlord is bound to look to the 
transferee for payment of rent accruing due since 
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that date It is not necessary m such a case that 
the transferor himself should have had his name 
registered m the landlord ’s books Where the 
landlord sues for such arrears of rent without 
making the transferee a defendant, the decree 
obtained m the suit only operates as a decree for 
money The landlord is not bound to join m his 
suit for rent, as parties defendants, persons who 
are merely benamidars. Giris Chandra Guha 
v Khagendra Nath Chatterjee (1911) 

16 C. W. N. 64 

2. Failure of tenant to raise 

crop — Suit by landlord foi recovery of value of 
his share, if lies m Small Cause Court — Provin- 
cial Small Cause Courts Act (IX of 1887), Sch. 
II, Art. 8 — ■“ Rent ** — “ Damages for use and 
occupation.'''' Where a landlord brought a suit 
against tenant claiming damages for wilfully 
omitting to raise crops wheieby the plaintiff was 
deprived of his share thereof . Held, that inasmuch 
as the share of the produce to be received by the 
landlord was ascertained before the commence- 
ment of the suit and the term for which the land 
was let out had not terminated, the claim was m 
substance one for recovery of rent and the suit 
would not lie in the Small Cause Court. Lalji 
Panday v Barhamdeo Panday (1911) 

16 C. W. N. 89 

3. Bent decree, one decree for 

two different tenures — Consolidation of tenures. 
Where there are two different darputni tenures 
in respect of 13 as. and 3 as. respectively of 
a putni, with different assessments of rent held 
by th& same tenant though it is competent to 
a landlord to bring one suit for both the tenures, 
the mere fact that the total rent of the 
two tenures is claimed in the same suit cannot 
have the effect of consolidating the two tenures 
into one. A decree obtained for arrears of rent 
in respect of two or more separate tenures cannot 
be executed as a rent decree under the Bengal 
Tenancy Act but must be executed as a money 
decree under the Civil Procedure Code. Rash 
Mohini Dasi v. Debendra Nath Sinha (1911) 

16 C. W. N. 395 

4. Tenant holding on after 

expiry of term — Amount of rent payable. 
When a tenant holds on after expiration of his 
lease he does so on the terms of the lease 
and at the same rate and on the same stipula- 
tions as are mentioned in the lease unless the parties 
come to a fresh settlement. The mere fact that 
the rent for some years has been received at a 
reduced rate does not bind the lessor to accept rent 
at that rate. Durga Prosad Singh v. Rajendra 
Naram BagcM, 10 C. L J. 570 , followed. Queer e 
Whether variation of the kabuliyat rent when the 
tenant is holding over can be established by oral 
evidence. Sheik Enayutoollah v. Sheik Mahee - 
buksh, [ 1864 ] W. R., Act X , 42, and Sdyap bin 
Habap v. Umap bin Sadoji , 3 Bom. H. C. A. C. J- 
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27, followed. Muhund Chandra Sarma YpArpan 
Ah, 2 C. W. N 47, explained Baijnath Pro- 
sad Sahxj v Raghunath Rai (1911) 

16 C. W. 1ST. 496 

5. Denial of relationship of 

landlord and tenant — Bengal Tenancy Act 
(TUI of 1885) — Suit for rent, dismissal of — Appeal 
by landlord, withdrawal of — Suit for ejectment, 
if maintainable. Mere denial of the relation- 
ship of landlord and tenant does not, in cases to 
which the Bengal Tenancy Act applies, work any 
forfeiture unless the denial has been given effect to 
by a decree of the Court. Where the landlord, after 
the dismissal of his suit for rent upon the tenant ’s 
denial of the relationship of landlord and tenant 
appealed, and pending the appeal withdrew' the 
.suit with liberty to bring a fresh suit and then 
■brought an action to eject the tenant on the ground 
of such denial by the tenant . Held, that the only 
decree that could be relied on here w r as a decree 
which ceased to exist owing to the withdrawal of 
fhe suit by the landlord an i so the denial of the 
relationship of landlord and tenant by the tenant 
ivould not w r ork any forfeiture as it w*as not given 
effect to by a decree of the Court Pyari Lal 
Haldar v Hem Chandra Sarkar (1912) 

16 C. W. N. 730 

6. Settled raiyat — Settlement pro- 

ceedings, tenant setting up rent-free title in — Tenant 
entered as settled raiyat in Record-of -Rights as finally 
published- — Suit to have rent assessed — Limitation. 
Where more than 12 yeais before the landlord’s 
suit for assessment of rent the tenant m the course 
of settlement proceedings set up a title to hold the 
land rent-free, but no actual decision of the ques- 
tion by the Settlement Officer was proved, though 
the record-of-nghts, w'hich was finally published 
wuthin 12 years of the suit, show'ed that the tenant 
was entered as a settled raiyat m the village : 
Held, that it was open to the landlord to rely upon 
the entry m the record-of -rights as a tacit recogni- 
tion of his right to have rent assessed, at any rate 
wuthin 12 years of the date of final publication, 
and the suit therefore was not barred by limita- 
tion. Maharaja Birendra Kishore MamJcya Baha- 
dur v. Rosan, 15 C. L J. 203 ; s c 16 C W N 
931, distinguished Aman Gazi v. Birendra 
Kishore Manes: ya Bahadur (1912) 

16 C. W. 1ST. 929 

7. Assessment of rent. A suit 

for assessment of rent brought more than 12 
years after an adverse title had been set up, 
is barred by limitation. Birendra Kishore 
Manikya Bahadur v. Rosan ( 1912 ) 

16 C. W. N. 931 

8 — Fixed-rate tenant — Liability 

of fixed-rate tenants for rent joint and several and 
not joint merely — Contract Act (IX of 1872), s 43. 
Held, that the liability of joint holders of a 
fixed rate tenancy of payment of rent is joint 
and several and not joint only. The failure, 
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therefore, of the plaintiff in a suit for rent 
against several fixed-iate tenants jointly to bring 
upon the record the representatives of a deceased 
defendant is no bar to the continuance of the 
suit against the remaining defendants. Joy 
Gobmd Laha v Monmotha Nath Banerji, 1 L R. 
38 Calc 580, follow'ed. Muhammad Askar v. 
Radhe Ram Singh , 1. L R 22 All 307. referred 
to Abdul Aziz v. Basdeo Singh (1912) 

I. L. R. 34 All. 604 

LAND REVENUE CODE (BOM. ACT V 
OF 1879). 

ss. 3 (11), 109, 197 and 217 —‘Holder' 

■ — A person m whom a right to hold land is vested — 
Occupants — Entry m the revenue register — Mis- 
undei standing of an older — 4 Oversight ’ — Recti- 
fication of the register — Natuial justice The term 
4 holder * as defined by section 3 (11) of the Land 
Revenue Code (Bom. Act V of 1879) signifies the per* 
son in v r hom a right to hold land is vested Where 
persons are not 4 holders * their claim as occu- 
pants cannot be supported by s. 217 of the Land 
Revenue Code (Bom. Act V of 1879). Where an 
entry m the revenue register w r as due to a mis- 
understanding of a certain order : Held, that the 
cause of the error being of the same nature as 
4 oversight ’ falling wuthin the- description of 
errors ms 109 of the Land Revenue Code (Bom. 
Act V of 1879), the rectification of the register, so 
as to bring it m accord wuth the order after hearing 
both parties, w'as not contrary to natural justice. 
It was a case m w'hich the revenue officer concern- 
ed w'as authorized under s. 197 of the said Code to 
dispense with any judicial or quasi-judicial in- 
quiry. Wasudev Lakshman v. Govind Maha- 
dev (1911) I. L. R. 36 Bom. 315 

s 10 — Possessory suit — Collector's 

powers to revise — The powers can be exercised by 
Assistant Collector in chaige of the District — Bom- 
bay Mamlatdar's Court Act ( Bom Act II of 1906), 
s. 23 An Assistant Collector, w r ho is placed m 
charge of portions of a district under s. 10 of the 
Bombay Land Revenue Code (Bom. Act V of 
1879), has the power to exercise all the powders 
conferred upon the Collector by s 23 of the Bom- 
bay Mamlatdar’s Courts Act (Bom. Act II of 
1906) KeShav v. Jairam (1911) 

I. L. R. 36 Bom. 123 

s. 37— Order — Suit to set aside order 

— < Collector — Order ultra vnes- — Limitation Act (XV 
of 1877), Sch II, Art. 14 Article 14 of the Second 
Schedule of the Indian Limitation Act only applies 
to orders passed by a Government officer 4 4 m his 
official capacity.” The aiticle does not apply 
to orders w'hich are ultra vires of the officer passing 
them When a Collector passes an order, under 
the provisions of s 37 of the Land Revenue Code 
(Bom. Act V of 1879), v'ith reference to land 
w'hich is pnmd facie the property of an individual 
w'ho has been m peaceful possession thereof and 



( 211 ) 


D IGEST OF CASES. 


( 212 ) 


LAND EEVENUE CODE (BOM. ACT V 
OE 1879) — contd 

.... h .ii.-i. - j?, 37 — concld 

not of the Government, he is not dealing with that 
land m his official capacity, but is acting 'ultra 
vires Malkajeppa v. Secretary of State for 
India (1911) I. L. B. 36 Bom. 325 

ss 56, 214, rules 32, 62, 68— Occu- 

‘ pancy ■ — Non-Payment of assessment — Forfeiture of 
occupancy — Be-grant to fresh occupants — Bestoiation 
of holding to ongmal occupants — Collector , powers 
of Owing to non-payment of assessment to 
Government, an occupancy was forfeited under s. 
56 of the Bombay Land Revenue Code (Bom. 
Act V of 1879), and was thereafter disposed of by 
the Collector, under rules 32 and 62 framed under 
s 214 of the Code, to the defendants who signed 
hdbulayats Some years after this, the Collector 
ordered the same occupancy to be taken from the 
defendants and given to the plaintiffs who had 
been occupants before the forfeiture. The de- 
fendants having declined to deliver up possession 
were sued by the plaintiffs Held , that the Col- 
lector was not ernpov ered by the rules flamed under 
s. 214 of the Code to pass the order he did ; and 
that the plaintiffs were, therefore, not entitled to 
succeed. Rule 68 of the rules framed under s. 214 
of the Bombay Land Revenue Code, 1879, em- 
powers a Collector to restore a forfeited occupancy 
to the original occupant. But when a forfeited 
occupancy has b^en disposed of by grant to a new 
occupant, it ceases to be forfeited occupar.cy and 
the rule has no longer any application Dharma 
Bal Patil v. Balamiya (1911) 

I. li R. 36 Bom. 91 

— • ss. 102, 106 — Survey and Settle- 

ment Act {Bom. Act 1 of 1865), ss 25, 28, 37, 38 {1) 
— Khoti village m Kolaba District — Survey and 
settlement — Introduction of 44 sanctioned ” settle- 
ment — <e Fixed or guaranteed ” -^Expiration of the 
period of 44 sanctioned 5 ’ settlement — Continuance 
of the terms of the 4 4 sanctioned settlement * * after the 
expiration of the period as still bemq sanctioned . 
A question having arisen as to whether under the 
settlement of the Jchoti village m suit, which was 
sanctioned m 1863 and introduced m 1865 subject 
to all the provisions of the Survey and Settlement 
Act (Bom. Act I of 1865), and thereafter for a fixed 
period of twenty-seven years, the Government 
was entitled on the expiration of the said period 
of twenty-seven years to insist upon the terms 
imposed upon the Khot as between him and his 
tenants under the settlement as still being sanc- 
tioned. Held, that m 1892 when the fixed period 
of the settlement sanctioned in 1863 and intro- 
duced m 1865 came to an end, the terms which 
had been imposed upon the Khot under s 38 of 
the Survey and Settlement Act (Bom. Act I of 
1865), when that settlement was introduced, re- 
mained m force, since the settlement itself must 
be deemed to have been then and still to have been 
sanctioned and that Government was within its 
rights m insisting upon the Khot accepting certain 
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clauses m the Tcabuhyat of that year. Secretary 
of State for India v Sadashiv Abaji (1911) 

I. L. B 36 Bom. 290 1 

LARCENY. 

See Penal Code (Act XLV of 1860), 
s. 379 I L. B. 34 All 89 

LATHI PLAY. 

See Penal Code, s. 121 A 

16 C. W. N 1105- 

LEASE. 

See Estoppel. I. L. B. 39 Calc 518 
See Landlord and Tenant — Lease 
See Kabuli yat. 

I. L B 39 Calc. 1018 

See Transfer of Property Act, s 107 

I. L. B. 36 Bom 500* 

document, varying terms of— - 

See Registration. 

I. L. B. 39 Calc 284 

variation in the terms of — 

See Registration 

I. L B 39 Calc. 284 

Oral agreement to 

lease — Petition of compromise - Matters extraneous 
to the suit m which the petition of compromise was 
filed — Specific performance — Abwab By a peti- 
tion of compromise, which was filed m a previous 
suit between the parties concerning certain lands, 
the plaintiffs undertook to recognise the defend- 
ant as their tenant m respect of lands not included 
in that suit, and they further gave up then claim 
of selami for the recognition, on the defendant 
agreeing to pay an additional sum to what was 
payable by the original tenant Upon a suit 
brought by the plaintiffs for recovery of arrears of 
rent on the basis of this compromise, defence was 
that the petition of compromise was not admis- 
sible m evidence for want of registration : Held, 
that although the petition of compromise in so 
far as it related to properties which were not the 
subject-matter of the suit m which the decree was 
made, was not operative to affect such properties, 
it v as admissible m evidence as indicating the 
existence of an oral agreement to grant a lease, 
which was specifically enforceable ; and the position 
of the parties -was the same, as if a proper docu- 
ment had been executed and registered ; and that, 
therefore, the plaintiff was entitled to a decree. 
Birbhadra Bath v Kalpataru Panda, 1 C. L J . 
388, and Gmdeo Singh v. Chandnhah Singh, I L. 
B 36 Calc 193, referred to The principle of 
Walsh v. Lansdale, 21 Ch D 9, applied Held, 
further, that the sum agreed to be paid by the de- 
fendant being m consideration of the land occu- 
pied by him, and also in view of the remission of the 



( 213 ) 


DIGEST OF CASES. 


( 214 ) 


LE A SE — concld. 

selctmi, was not an abwdb. Sarat Chandra Ghose 
v Shyam Chand Singh Roy (1912) 

I. L. R. 39 Calc. 663 

LEAVE TO APPEAL. 

See Privy Council 

I. L. R. 39 Gale. 510 

LEAVE TO APPEAL TO PRIVY 
COUNCIL. 

See Review. I. L. R. 39 Calc. 1037 
LEGACY. 

See Limitation Act, 1877, Sch II, Art 

123. I L. R. 36 Bom. Ill 

LEGAL NECESSITY. 

See Hindu Law — Alienation 

I. L. R. 36 Bom. 88 

See Hindu Law — Joint Family. 

I. L. R. 34 All. 4, 126, 135 

See Hindu Law — Legal Necessity. 

LEGAL PRACTITIONER. 

— — Legal practitioner , 

dismissed for misconduct — Reinstatement on proof 
of good conduct . Case m which a legal practitioner 
who, when yet a comparatively young man, had 
been dismissed from the rolls for misconduct was 
after five years reinstated on his furnishing certi- 
ficates showing that during the interval his con- 
duct has been so irreproachable that notwith- 
standing his previous delinquency he could be en- 
trusted with the affairs of clients and admitted to 
an honourable profession -without that profession 
suffering degradation. In re Abiruddm, 15 C W . 
N. 357 , s c 12 C. L . J. 625, followed In re 
Kara Kumar Chatter jee (1911) 

16 C. W. N. 237 

LETTERS OF ADMINISTRATION. 

See Administration Bond 

I L. R. 39 Calc. 563 

LETTERS PATENT, 1865 
el. 10— 

Appeal — from a dis- 
sentient judgment in an appeal under s 10 — Pre- 
emption — W azib-ul-arz — Custom or contract — Par- 
tition of village — No new wazib-ul-arz fiamed — 

Constiuciion of document “ Hissadar deh ** 

Held, that an appeal will lie undei s. 10 of the Letters 
Patent from the judgment of a Judge who has 
differed from his colleague m an appeal under the 
same section. The wapb-ul-arz of an undivided 
village gave a right of pie-emption, first, to a near 
co-sharer ( hissadar Icanb) and then to a co-shaier m 
the village ( hissadar deh) Subsequently the village 
was divided by perfect partition into two mahals 


LETTERS PATENT, 1865— concld. 

. cl 10 — contd. 

No new wajib-ul-aiz was prepared In a suit for 
pre-emption by the co-shaieis m one of the mahals 
consequent upon a sale of property situated m 
another mahal to a stranger . Held , that the 
right might be enforced notwithstanding the parti- 
tion The meaning of the words deh and mahal 
discussed by Karamat Husain, J Dalganjan 
Singh v Kallca Singh, 1 L R 22 All 1, and 
Don v Jiwan Ram, 1 L R 32 All 265, referred 
to Jiwan Ram v Tondi Singh (1911) 

I. L. R 34 All. 13 

cl 12- 

See Jurisdiction. 

I. L. R. 39 Calc, 739 

State Railway, suit 

for damages against, by servant, if may be brought 
against the Secretary of State for India m Council — - 
Jurisdiction of High Court , — Cl . 12, Letters Patent , 
Calcutta High Court, 1865, leave to file plaint under, 
if defendant may question propriety when once 
granted — Secretary of State for India m Council, if 
a Body Corporate and if represents Government of 
India m all suits maintainable against Government — 
Sec. 65 of 21 & 22 Viet , c 106 — Government carry- 
ing on business for State purposes, where may be 
sued — Railway Company , if a person carrying on 
business and where suit may be brought against it — 
Decision of a Bench of two Jvtdges sitting on Original 
Side, if binding on a single Judge. A servant of 
the Eastern Bengal State Railway was prosecuted 
at Rungpur on a charge of criminal breach of 
trust w'hich resulted m his acquittal. He there- 
upon filed a plaint claiming damages for false and 
malicious prosecution against the Secretary of 
State for India m Council m the Calcutta High 
Court m which he craved leave under cl 12 of the 
Letters Patent of the High Court, 1865, for the 
institution of the suit m the said Court and the 
Court granted such leave . Held, that as the cause 
of action had aiisen wholly outside the jurisdiction 
of the Calcutta High Court the leave w r as not 
properly granted and that the fact of the leave 
having been granted did not pieclude the defend- 
ant from questioning the jurisdiction of the Court 
at the trial. Under s 65 of 21 & 22 Viet , c 106, 
the Secretary of State m Council is a Body Cor- 
porate for purposes of a suit and as such represents- 
the Government of India m such suits as may be 
maintained against the Government By 21 & 
22 Viet., c 106, such right of suit as individuals- 
had, against the East India Company were conti- 
nued as against the Secretary of State. A Rail- 
way Company is a “ person ” “ carrying on 
business ’ ’ within the meaning of s 12 of the Let- 
teis Patent and it may be sued at the place of it a 
principal office W'hoic the directors meet and the 
general business of the company is transacted or 
the brain-power of the business is A Govern- 
ment may be presumed to dwell m its own capital 
and a Government engaged m trades, though it 
may be for purposes of the State, carry on 
business there. Doya Narain Tewanj v Secre - 
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tary of State fo? India , I L JR 14 Calc 256, dis- 
sented fiom The judgment of Pigot, J., m Bipro 
Das Dey v. The Secretary of India, 1. L JR 14 
Calc. 262n, approved Held, that the former 
being the decision of tvo Judges sitting on the 
Oxigmal Side, presumabty upon a reference by one 
of the Judges sitting singly on the Original Side, 
the decision is binding on a single Judge so sitting 
Rodricks v The Secretary of State for India 
{1912) 16 C. W. N. 747 

cl. 15 — 

See Arbitration — Right of Appeal. 

I. L. R. 39 Calc. 822 

Judgment — Order of 

single Judge refusing to frame an issue not appealable 
as a 'judgment. An order of a single Judge on the 
Original Side, refusing to fiame an issue asked for by 
one of the parties is not a judgment -within cl 15 of 
the Letters Patent and is not appealable. Per 
Arnold White, C J. — An adjudication is a judg- 
ment within the meaning of the clause if its effect, 
whatever its form may be and whatever may be the 
nature of the application in which it is made, is 
to put an end to the suit or proceeding so far as 
the Court before which the suit or proceeding is 
pending Is concerned or if its effect, if not com- 
plied -with, is to put an end to the suit or proceed- 
ing. It is not necessary that the decision must 
affect the merits by determining some right or 
liability An adjudication based on a refusal 
to exercise discretion, is appealable if the effect of 
the adjudication is to dispose of the suit so far as 
the Court making the adjudication is concerned. 
Per V. Krishnaswami Aiyar, J — The v ord 
4 judgment’ m cl. 15 must be so construed as to 
include the various kinds of judgments dealt with 
m other clauses of the Letters Patent. It must 
be understood as including preliminary or inter- 
locutory judgments, but not preliminary or inter- 
locutory orders Ebrahim v. FuJcrumssa Begum , 
1. L R. 4 Calc . 531, approved D’ Souza v. 
Coles, 3 Mad. H. C. R , 384, commented upon, 
Veerabhad? an Chetty v Nataraja Desikar, 1 L R 
28 Mctd 28, not approved. Maruthamuthu Pillai 
v. Knshnamachanar, 1. L R 30 Mad 143, not 
approved. Appasamy PiUai v Somasundara 
Mudaliar, I. L R 26 Mad. 437, dissented from. 
Chmnasctmy Mudah v. Arumuga Gounden, I L 
R 27 Mad 432, dissented from Tuljaram Row 
v. Alagafpa Chettier (1910) 

I. L. R. 35 Mad. 1 

LEX EORI. 

See Habeas Corpus. 

I. L. R. 39 Calc. 164 

LICENSE. 

See Exciseable Articles 

I. L. R. 39 Calc. 1053 


LIFE INSURANCE. 

money payable under — 

Policy of Life Insur- 
ance — Money payable unde? — Such money forms 
pa?t of estate of assumed and is ? ecove? able by his 
rep? esentatives Where the assured does not, m his 
life-time, create any trust m respect of the money 
payable under a policy of Life Insurance for the 
benefit of his -wife and children, such money, m 
cases where the provisions of the Married Woman ’s 
Property Act do not apply, forms part of his estate 
and is recoverable by his legal representatives. 
The contract between the Company and the 
assured gives no right of action to the beneficiaries 
named Where the Company refuses payment 
on the death of the assured, the legal represen- 
tatives and not the beneficiary will be entitled to 
enforce the contract. The Company will be 
bound to pay the amount to a person who has 
obtained a succession certificate under s. 16 of the 
Succession Certificate Act Cleaver v Mutual 
Reserve Fund Life Association , [1892] 1 Q B. 
147, referred to. Oriental Government Secu- 
rity Life Assurance, Limited v. Vanteddu 
Ammiraju (1911) . I. L. R. 35 Mad. 162 

LIGHT AND AIR. 

See Easement. I. L. R. 39 Calc, 59 

LIMITATION. 

See Appeal to Privy Council. 

I. L. R. 39 Calc. 766 

See Bengal Regulation (XV of 1793). 

I. L. R. 34 AIL 261 

See Civil Procedure Code, 1882, s. 230. 

I. L. R. 34 All. 396 

See Civil Procedure Code, 1908, s 48. 

I. L. R. 34 ALL 20 

See Civil Procedure Code, 1908, s, 48. 

I. L. R. 36 Bom. 368 

See Contract. I. L. R. 34 All. 429 

See Deekhan Agriculturists’ Relief 
Act, ss. 39, 48. I. L. R. 36 Bom. 183 

See Ex parte Decree 

I. L. R. 39 Calc. 506 

See Idol I. L. R. 36 Bom. 135 

See Limitation Act (XV of 1877), s 19. 

I. L. R. 34 All. 371 

See Limitation Act (XV of 1877), Sch 
II, Art. 178 . I. L. R 34 All. 436 

See Limitation Act (XV of 1877), Sch. 
II, Arts. 110, 116. 

I L. R. 34 All. 464 

See Limitation Act (IX of 1908), s 29. 

I L R 34 All 412 

See Limitation Act (IX of 1908), s 31. 

I. L. R. 34 All 375 

See Limitation Acts 
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See Mahomedan Law — Alienation. 

I L. B. 84 All. 213 

See Mortgage . I. L. B. 34 All. 620 

See Privy Council — Leave to appeal 

to . I. L. B. 39 Calc. 510 

See Provincial Insolvency Act (III 
oe 1907), s 46 (4) 

I. L. B. 34 All. 496 

See Specific Relief Act (I of 1887), 

s. 30 . . I. L. B. 34 All. 43 

question of— 

See High Court, jurisdiction of 

I. L. B. 39 Calc. 473 

1. - Adverse possession — Rent-free 

tank — Setting up hostile title to the knoxiledge of the 
landloid — Lakhiraj title In a suit for recovery of 
possession of a tank with its banks by establish- 
ment of plaintiff’s zammdan title thereto, and in 
the alternative for assessment of rent, the defend- 
ant pleaded that the tank was rent-free and that 
the suit was barred by limitation It appeared 
that the defendant more than twelve years ago, m 
the settlement proceedings, claimed the tank as 
rent-free without any reference to any sanad , 
and the plaintiff’s agent denied the claim : Held , 
that, inasmuch as a complete hostile right was 
claimed by the defendant to the knowledge of the 
plaintiff, and as no suit was brought until more 
than twelve years after, the suit as framed was 
barred by limitation. Birendra Kishore 
Manikya v. Roshan Ali (1912) 

I. L. B. 39 Calc. 453 

2 Symbolical possession— 

Court-sale — Symbolical possession by purchaser — 
Judgment-debtor remaining m actual possession — 
Civil Procedure Code (Act XIV of 1882), ss. 263 , 
264, 318 , and 319 — Civil Procedure Code ( Act V of 
1908), 0. XXI, r . 6 (2). Merely formal possession 
of immoveable property by a purchaser at a Court- 
sale cannot prevent limitation running m favour 
of the judgment-debtor where the latter remains 
m actual possession and the property is not in the 
occupancy of a tenant or other person entitled 
to occupy the same. Symbolical possession is not 
real possession nor is it equivalent to real posses- 
sion under Civil Procedure Code except where the 
Code expressly or by implication provides that it 
shall have that effect. Gopal v. Knshnarao, 
1 L. R. 25 Bom. 275 and Mahadeo v. Pat ashram 
Bhawanchand, I L. R. 25 Bom. 358, overruled 
Mahadev Sakharam v Janu Namji Hatle (1912) 

I. L. B. 36 Bom. 373 

3. Conciliation — Dekkhan Agricul- 

turists’ Relief Act (XVII of 1879), ss 39, 48- 
Time taken up in conciliation proceedings — 
Exclusion of time. The plaintiff sued on a promis- 
sory note dated the 12th of June 1905. He first 
applied on the 23rd May 1908 for a conciliator’s 
certificate under s. 39 of the Dekkhan Agricul- 
turists’ Relief Act, 1879, and obtained it on 
the 31st August 1908 ; then on the 10th Sep- 


LIMITATION — concld. 

tember 1908, both he and the defendant made a 
joint application for conciliation. The conciliator 
held that the first certificate that he had granted 
had become useless , and gave a fresh certificate 
on the 3rd December 1908 The suit w'as biought 
on the 11th December 1908. It was contended 
that the suit was barred by limitation Held, 
that the suit was within time, inasmuch as the 
whole proceeding from the 23rd of May 1908 to 
the 3rd of December 1908, w r as one and conti- 
nuous, and that period should be excluded under 
s. 48 of the Act. Devidas v Vithaldas, (1911) 
I. L. B. 36 Bom. 18a 

4. Suit for sale on mortgage — 

Period of limitation changed with provision for 
pending suits at passing of Act — Limitation Act 
(XV of 1977), Sch 11, Arts 132, 147, Limitation 
Act (IX of 1908), s 31, sub-s (1) — Order of His 
Majesty m Council holding applicable — Shorter 
period of limitation than provided by Act subse- 
quently passed. The Limitation Act (IX of 1908) 
which came into force on 7th August of that year 
after piovidmg by s 31, sub-s. 1 44 foi a suit for 
sale by a mortgagee,” apenod of “sixty years 
from the date when the money secured by the 
mortgage became due, ” enacts that “no suit in- 
stituted within the said period of sixty years and 
pending at the date of the passing of the Act . 

. shall be dismissed on the ground that a 
tw r elve years’ rule of limitation is applicable. ” 
In a suit for sale on a mortgage dated 22nd Sep- 
tember 1883, instituted on 23rd September 1899, the- 
defence was limitation which the plaintiff avoided 
by alleging payments of interest and settle- 
ment of accounts. The first Court found 
that part of the claim w r as barred by the tw'elve 
years’ period of limitation provided by Art. 132, 
Sch. II of the Limitation Act, 1877 The High 
Court m appeal held that the suit w f as governed 
by Art 147 wduch allowed a period of sixty years, 
and that no part of it was barred On appeal to 
His Majesty m Council the decision of the High 
Court was reversed, and by an order in Gouncil 
it w r as declared that 4 4 Art 132 is the article which 
provided the period of limitation applicable, ” 
and the case was 4 4 remitted to the High Court to 
be disposed of in accordance with such declaration ” 
So remitted, the case came before the High Court 
on 16th August 1908 after the passing of the Limi- 
tation Act, IX of 1908, and that Court holding that 
s. 31 of that Act applied, disposed of the suit as 
they had previously done m favour of the plaintiff. 
Held by the Judicial Committee (affirming that 
decision), that the suit was 44 pending ” at the 
time of the passing of Act IX of 1908 The judg- 
ment remitting the case did not end the suit, nor 
finally determine it. It w r as remitted for further 
procedure and enquiry on allegations of fact : and 
at the passing of Act IX of 1908 that procedure 
w r as not concluded and the enquiry not entered 
upon The suit m fact was neither adjudged 
upon nor ready for judgment. Vasudeva Muda- 
liar v. Sadagopa Mudaliar (1912) 

I. L. B. 35 Mad. 19L 
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LIMITATION ACT (XIV OF 1858) 

s . l (72)- 

See Bengal Regulation XV op 1793. 

I. Ii. R. 34 All. 261 

LIMITATION ACT (XV OF 1877). 
s. 2, Sell. II, Art. 35 — 

See Limitation Act (IX op 1908), s. 29. 

I. L. R. 34 All. 412 
- S # g — Suit foi order dnecting legisla- 

tion oj document — 3 day# expuing during a Couit 
holiday — Suit instituted on i e-opening day if baircd. 
The provisions of s 5 of the Limitation Act apply 
to suits under s 77 of the Registration Act (III of 
1877) When, therefore, the period of limitation 
provided m that section for a suit for an order 
■directing the registration of a document expired 
during the X’mas holidays • Held , that the suit 
if instituted on the day the Couit re-opened would 
not he baned by limitation N i )a,batoollah v. 
Wa~ir Ah , 7 L R. 8 Calc 910. followed Ma- 
'TABBAR MOLLAH V SaSI BlIUSAN GHAT^K (1911) 

16 C. W. N. 20 

s. 19— 

1. Acknowledgment — Judgment - 

debt, aclnowledgment of — Debt specified m insolvency 
petition. An application for execution of a decree 
was not time-barred though made more than 
three years after a previous application, whcie it 
appeared that the judgment -deb tor had m the 
meanwhile filed a petition of insolvency m which 
the judgment-debt in question was specified The 
petition, though it might not have been addressed 
to the creditors, was neveitheless an acknowledg- 
ment within s 19 of the Limitation Act Mani- 
ram Sett v Seth Rupchand , I L R 33 Calc 1047 
10 C. W N 874, relied on. Rampal Singh v 
Nand Lal Marwari 16 C. W. N. 346 

2. — Moitgage — Redemp- 

tion — Limitation — Acknoioledgment. Held, that 
an acknowledgment of the title of the mortgagor 
made by only one of two mortgagees would not 
avail to save the mortgagor’s right to redeem 
being barred by limitation where the mortgage 
was a joint mortgage and incapable of being 
redeemed piecemeal Dharma v Balmalcund, 
I. L R 18 All . 458. followed Jwala Prasyd 
v. Achchey Lal (1912) I. L. R. 34 All. 371 

ss. 18, 20, 21 — 

— — — Acknowledgment by one part- 
ner binding on others. The mere fact that 
one of the partners of a going concern is m 
charge of a branch of such concern cannot lead 
t > the inference that such partner has authority 
to bind the firm by an acknowledgment when 
pressed for payment A letter by one of two 
partners to a creditor acknowledging the debt 
due and asking such creditor to correspond with, 
and supply goods to, the other partner on behalf 
of the firm, cannot be construed as authorizing 
such other paitner to make an acknowledgment 


LIMITATION ACT (XV OF 1877)— could. 
s. 18 — co add. 

which will bind the firm for the purposes of limi- 
tation. Siiaik Mohideen Sahib v. The Oeeicial 
Assignee of Madras (1911) 

I. L. R. 35 Mad. 142 

s. 26— 

See Fishery . I. L. R. 38 Calc. 58 

s. 28, Sell. II, Arts 124, 144— 

See Religious Foundation 

I. L. R. 35 Mad. 82 

Sell. II, Art. 14— 

Order — Suit to 

set aside older — Collector — Order ultra vires — Land 
Revenue Code (Bom Act V of 1879), s 37. 
Art 14 of the Second Schedule of the 
Indian Limitation Act only applies to orders 
passed by a Government Officer 4 4 m Ins official 
capacity ” The article does not apply to orders 
which are ultra vires of the officer passing them 
When a Collector passes an order, under the provi- 
sions of s. 37 of the Land Revenue Code (Bom. Act 
V of 1879), with reference to land which is pnmd 
facie the property of an individual who has been 
in peaceful possession theieof and not of the Gov- 
ernment, he is not dealing with that land m his 
official capacity, but is acting ultra vires. Malka- 
jeppa it. Secretary of State for India (1911) 

I. L. R. 36 Bom, 325 

Sell. II, Arts. 44, 144— 

See Mahomed an Law — Alienation. 

I. L. R. 34 All. 213 

Sell II, Arts. 110, 116’ — 

Suit to recover lent 

on a leghtered lease — Limitation. Held, that a 
suit tor the iccovery of lent based upon a regis- 
tered lease, is governed as to limitation, not by Ai t 
116, but by Ait 110, ot the Limitation Act, 1877. 
Ram Naram v. Kamta Singh, I L R 26 All 138 , 
followed. Jaggi Lal v Sri Ram (1912) 

I. L. R. 34 AIL 464 

, Sell. II, Art. 116— 

See Contract . I. L. B 34 All. 428 

Sell. II, Art. 118— 

See Custom . I. L. R. 39 Calc. 418 

Sell. II, Art. 123— 

- — to recover legacy — 

Legacy not assented to by executor — Piobate and 
Administration Act {V of 1881), s. 112 — Maho - 
medan Law — Shiahs — Wahf — Bequest for Qadi-ul - 
Uium feast — Fattiah dinners — Valid bequest — Cy- 
pies. Art 123 of the Second Schedule of the 
Limitation Act, 1877, applies to a suit where the 
substantial claim is to recover a legacy, even 
though net assented to by the executor, and whe- 
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LIMITATION ACT (XV OF 1877) — contd. 

„ Sch. II, Art. 123 —concld. 

ther or not the suit involves the administration 
of the whole estate A Shiah Mahomedan ducctcd 
his executors by his will to spend a portion of the 
income of his propeily upon the following chant- 
able oi religious objects : ( 1 ) The Gadi-ul-khum 
feast at Mecca ; (n) The Gadi toast at Rehmanpuia 
m Surat • and (m) a 3^ attiah dinner on the testa- 
tor’s and his wife’s account. The Gadi feasts 
were to celebrate the appointment of All as suc- 
cessor of the Prophet. Held , that the first two 
bequests were valid, but the validity of the thud 
bequest w as doubtful Kaleeloola Sahib v. Nusee- 
rudeen Sahib, I. L R 18 Mad 201 , Zooleha Bibi 
v Zynul Abedin, I L R. 6 Bom L R 1058 and 
Btba Jan v Kalb Husain , T. L R. 31 All 136, 
followed. Where the testator has indicated a 

geneial chant ible intention m the bequest made 
by him and if these bequests fail, the Court can 
devote the property to religious or charitable pur- 
poses according to the cypres doctrine. Salebiiai 
Abdul Kader v Bai Safiabu (1911) 

I. L. It. 36 Bom. Ill 

Sch. II, Art. 124— 

See Shebait. I. L. It. 39 Calc. 887 

Sch II, Art. 132— 

See Mortgage I. L. It. 39 Calc. 527 

Sch. II, Art. 144— 

Summary Cess — Interest 

m immoveable pi operty The right to levy summaiy 
coi»s, whether it originated in agicement or m un- 
lawful exaction, is an interest m immoveable pro- 
perty and is governed by twelve vears’ limitation 
undei Art 144 ot the Limitation Act (XV ot 1877). 
Ranmalsingji v Mahashankar (1911) 

I. li. It. 36 Bom. 174 

Sch, II, Art. 164— 

See Ex parte Decree. 

I. L. It. 39 Calc. 506 

Sch. II, Art. 178— 

— Limitation Act (IX oj 

1908) s 15 — Execution o / deaee — Limitation — 
Execution clayed by injunction . In execution of 
a decree certain piopcifcy was attached by the 
decree-holdei by means of an application made 
on the 8th of July 1901 Objection was taken to 
tbe attachment, -which was dr- allowed on the 10th 
of Maich 1908 This w r as followed up on the 5th 
of April, 1905, by a declaratory suit against the 
decree-holder An injunction was also gi anted 
on th? 6th of Apnl, 1905, whereby the sale of the 
property m suit was stayed The suit terminated 
on the 26th of June, 1907, but the injunction lasted 
until January 1909. The next application for 
execution wms made on the 14th of Apiil, 1910 
Held , that this last application was withm time 
whether the Limitation Act of 1877 or that of 1908 
applied. It was not relevant that the decree- 


LIMITATION ACT (XV OF 1877)— concld. 

Sch. II, Art. 178 — concld. 

holder might possibly have obtained execution 
of the decree against other property of his judg- 
ment-debtor. Behan Lai Misir v. Jagannath 
Prasad, I L R. 28 All 651, followed Gnu- 
lam Nasir-ud-din v Hardeo Prasad (1912) 

I. L. B. 34 All. 436 

LIMITATION ACT (IX OF 1908). 

Cause of action. No- 
thing m the Limitation Act can give rise to a cause 
of action unless a rght to sue exists independently 
of its previsions Singh v A W N. 

Wyatt (1911) . . 16 C. W. N. 540 

ss. 5, 12, Sch. I., Art. 179— 

See Appeal to Privy Council. 

I. L. B. 39 Calc. 766 

s. 6, Art. 164— 

Application to set 

aside ei paite decree made after coming into force of 
Act governed by art 164 — S 7, of old Act XV of 
1877, does not apply — S 6 of Geneial Clauses Act 
(X of 1897) does not male the new Act inapplicable 
A decree was passed ex parte against A, a minor, 
on the 4th September, 1 89 i A became a major 
on 16th January, 1999, and applied on 25th Jan- 
uary, 1909, to set aside the decree : Held, that the 
Limitation Act (IX of 1908) which came into 
force on 1st January, 1909, applied and the appli- 
cation was bailed under Ait 164 of the Act Un- 
der s. 6 of the Act, the plea of minority w T as avail- 
able only m the case of suits and applications for 
execution. S 6 of the Genet al Clauses Act (X of 
1897) had not the effect of making the new Act 
inapplicable Kali 4 mmav Palappallai a M ana- 
leal, 20 Mad L. J. 347, followed Chidambaram 
Ciietty v Karuppan Chetty (1912) 

I L B. 35 Mad. 678 

s. 9— 

See Civil Feocedure Code, 1908, s. 48- 

I. L. B 36 Bom 498 

- s. 10— 

<4 

See Khoja Mahomedans 

I. L B. 36 Bom. 214 

s. 12— 

Time, requisite for 

obtaining copy — Application foi copy made on date 
the Couit closed foi annual vacation — Notice posted 
dunng the vucatwn — Copy lecenecl aftei vacation. 
Where an application foi copies of a judgment 
and decree w r as made on the day when the Cunt 
rose for its annual vacation, it was held that the 
applicant was entitled to the benefit of the wfiiole 
period cf the vacation, notwithstanding that the 
copving department was kept open for some days 
and a notice posted dining the vacation that the 
applicant’s copies were ready Khub Chand 
v Harmukii Rai (1913) I L B. 34 All. 4i 
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LIMITATION ACT (IX OF 1908)— contd. 

— ' ss. 12, 29 — 

See Provincial Insolvency Act (III 
oe 1907), s 46 (d) 

I. L B. 34 All 496 

s 12, Sell. I, Art 179— 

See Limitation Act (IX of 1908), s. 12, 
Sen. I, Art. 179. 

I L. B. 39 Gale. 510 

s. 15— 

See Limitation Act (XV or 1877), Sch 
II, Art. 178 I. L B. 34 All. 436 

s. 19— 

See Acknowledgment. 

I. It. B. 39 Cale. 789 

1. . — Acknowledgment- -Joint judg- 

ment-debtors — Acknowledgment by one portion of 
debt— Effect Acknowledgment of a judgment- 
debt by one of several judgment-debtors keeps 
alive the decree agamst such judgment-debtor 
alone and not against the others. Richardson v. 
Young e, L R 6 Ch Ap. 418, Bhogilal v Amritlal, 
I. L. R. 17 Bom 173 , Dharma v. Balmukund , I. 
L. R 18 All 458 , distinguished Narayana v. 
Venkata , I. L. R 25 Mad. 220, V ala Subramania 
Pallai v Ramanathan Chettiar, I. L. R. 32 Mad . 
421 , Ahsanullah v. Daklchim Dm, 1. L R 27 All. 
575, relied on. If a pait only of the debt is ac- 
knowledged it is kept alive to that extent only. 
Chandra Ktjmar Dhar v Ramdin Poddap. (1912) 

16 C. W. N. 493 

2 . Limitation — 

Acknowledgment by agent — Law to be applied to 
test the validity of an acknowledgment Held, that 
the critei ion to be applied to test the validity of an 
acknowledgment of liability put forward by a 
plaintiff as extending the period of limitation m 
his favour, is the law m force at the time when the 
plaintiff’s suit would otherwise have been time- 
barred and not that m force at the time when the 
acknowledgment relied upon was made Mohesh 
Lai v. Busunt Kumar ee, I. L R 6 Calc 340 , 
Rahmam Bibi v Halasa Knar , 1 L R 1 All 
642, and Hanuman Prasad v. Raghunandan Singh, 
1 All. L J. 355 , referred to. Zaib-un-nissa Bibi 
v. The Maharaja of Benares (1911) 

I. L. B. 34 AIL 109 

* s. 26— 

See Easement . I. L. B. 39 Calc. 59 
s. 29— 

Limitation Act {XV 

of 1877), s. 2 , Sch II. Art 35 — Suit for restitution 
of conjugal rights — Limitation The plaintiff m a 
suit for restitution of conjugal rights filed m 1910, 
alleged that his wife had been taken away by two 
of the defendants under a promise that she should 
return to him shortly, but subsequently they 
denied all knowledge of her whereabouts. In 1 909, 
he alleged, he was informed that she was living at a 


LIMITATION ACT (IX OP 1908 )— contd 
s. 29 — concld 

certain place with one of the defendants. Held 
that the plaintiff’s suit was not barred by limita- 
tion Binda v. Kaunsiha, I. L. R. 13 All. 227 , 
referred to. Ayesha v. Eaiyaz Husain (1912) 

I. L. B. 34 All. 412- 

s, 31— 

Mortgage — Suit for 

sale — Limitation —General Clauses Act [X of 
1897), s. 10 The special period of limitation for 
suits for foreclosure or for sale by a mortgagee- 
prescribed by s. 31 of the Indian Limitation Act, 
1908, namely, two years fiom the dateot the passing 
of the Act, expired on a Sunday. Held, that a suit 
for sale to which s. 31 applied instituted upon, 
the following Monday was within time. Shevdas 
Daulatram Marwadi v. Narayen valad Asah, 13 
Bom. 1153, dissented from. Hira Singh v. 
Musammat Amarti (1912) I. L. B. 34 All. 375- 

s. 31 (I)— 

~ — Period of two years for 

filing suits — Period not “ prescribed ” — Last day 
Sunday — Suit filed on Monday next — Limitation. A 
question having arisen as to whether a suit for 
which provision is made under s. 31 (7) of the 
Limitation Act (IX of 1908) if instituted on a 
Monday, one day after the period of two years 
from the date of the passing of the Act has expired, 
can be taken to have been instituted withm the 
period of two years. Held, that the suit could not- 
be taken to have been instituted within the period 
of two years and that two years specified ms. 31 
of the Limitation Act (IX of 1908) was not the- 
period of limitation prescribed. Shevdas Dau- 
latram v. Narayen (1911) 

I. L. B. 36 Bom. 268 

Sch. I, Art. 11 — 

Dekkhan Agri- 
culturists ’ Relief Act ( XVII of 1879), ss 47 and 
48— Transfer of Property Act {IV of 1882), $ 85— 
Agriculturist Mortgagor — Suit — Conciliator's cer- 
tificate — Mortgagor necessary party along with 
other persons interested — Exclusion of time spent m 
obtaining Conciliator' s certificate — Limitation De- 
fendants 1 and 2 brought a suit on a mortgage 
against defendant 3 and while the suit was pending, 
defendant 3 mortgaged the same property, name- 
ly, a house along with other properties to the plaint- 
iffs Defendants 1 and 2 having obtained a decree r 
they applied for execution and sought to recover 
the deer tal debt by sale of the house There- 
upon, the plaintiffs intervened and applied that 
the house should be sold subject to then mortgage- 
hen The plaintiff ’s application being disallowed 
they brought a suit against defendants, 1, 2 and 3* 
to establish their right founded on their mortgage. 
The suit was brought within one year of the order 
rejecting their application after the exclusion of 
the time taken up m obtaining the Conciliator’s 
certificate under ss 47 and 48 of the Dekkhan 
Agriculturists’ Relief Act (XVII of 1879), defend- 
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LIMITATION ACT (IX OF 1908)- contd. 
Seh. I, Art. 11 — contd 

ant 3 being described m their mortgage as an agri- 
culturist. Defendants 1 and 2 contended that 
defendant 3 being not a necessary party, the Con- 
ciliator’s certificate was unnecessary and the suit 
was time-barred. Held, that under the provi- 
sions of the Transfer of Property Act (IV of 1882), 
defendant 3 was a necessary paity to the suit which 
was brought on the strength of the mortgage and 
he bemg an agriculturist, the Conciliator ’s certi- 
ficate was necessary and the suit was, therefore, 
not time-barred. Eknath Pandoba v. Dagadtj- 
ram (1912) . . . I. L. R. 36 Bom. 624 

Sch. I, 49— 

Limitation begins to run 

upon refusal to retu t n property detained. Where a 
person to whom moveable property is entrusted to 
be returned on the fulfilment of certain conditions, 
retains such property after such conditions are 
fulfilled, he will be deemed to be m possession 
on behalf of the person entitled, until he refuses 
delivery : mere silence on demand bemg made 
will not constitute such refusal. The period of 
limitation for a suit to recover the property thus 
detamed will, under Art 49 of Sch. 1 of the Limita- 
tion Act, run from the date when the defendant 
refuses to deliver such property. Gopalasami 
AYYAR V. StTBRAMANIA SASTRI (1912) 
x I. Xi. B. 35 Mad. 636 

Sch. I, Arts. 113, 116, 120— 

See Specific Belief Act, 1877, s. 30. 

1. 1.. B 34 All. 43 

Sch. I, Arts. 116, 120, 131, 132— 

— Suit to recover arrears 

of annuity charged on immoveable property — Claim 
for personal decree only — Limitation Held , that 
Art. 132 of the first Schedule to the Indian Limita- 
tion Act is applicable only to suits in which the 
plaintiff claims to recover money charged upon 
immoveable property to raise it out of that pro- 
perty, and not to a claim m which merely personal 
decree is asked for Ramdm v Kalla Ptasad , 
I L. JR 7 All. 502, followed. Held, also, that 
the words of Art. 131 to establish a periodically 
4 recurring rght 5 are altogether inapplicable to a 
suit to recover arrears of payments due under a 
registered contract. Dost Muhammad Khan v 
Sohan Singh, Pun-). Bee , 1906, p 303, followed. 
A suit of such a nature is governed by either Art 
116 or Art. 120 of the first Schedule to the Indian 
Limitation Act. Lachmi Narain v . Ttjrab-tin- 
nissa (1911) . . . I. Xj. B. 34 All. 246 

Sch. I, Art. 152— 

• — Limitation — Appeal — 

Jurisdiction — Appeal presented to Judge at Jus 
private house after couit hours A memorandum 
of appeal was presented to a District Judge at his 
private house, after court hours on the last day 
of limitation Held, that the Judge had jurisdic- 


LIMITATION ACT (IX OF 1908 )—condd 

Sch. I, Art. 152 — concld. 

tion to accept the memorandum of appeal so pre- 
sented, though he was not obliged to do so. Jai 
Kuar v. HeeraLal, 7 N -W P. H. C. Rep 5 , over- 
ruled Thakur Din Ram v Hari Das (1912) 

I. L. R. 34 All. 482 

Sch. I, Art. 184— 

See Ex parte Decree. 

I. Xi. B. 39 Calc. 506 

Sch. I, Art. 179— 

Decree — Execution 

proceedings — Application for time to obtain copies 
of decree and 'judgment — Step-in-aid of execution. 
An apph cation for time to enable the applicant 
to obtain copies of decree and judgment, made 
after presenting a dailchast to execute a decree 
is a step-m-aid of execution Knnh v Seskagin , 
I L R 5 Mad. 141, followed. KarticJe NathPan- 
dey v. Juggernath Ram Mat wan, 1 L. R 27 Calc. 
285 , dissented fiom. Haridas Nanabhat v 
Vithaldas Kisanpas (1912) 

I. L. B. 36 Bom. 638 

LIMITATION ACTS (XV OF 1877 AND* 
IX OF 1908). 

Art. 134— 

Mortgage — Transfer by 

mortgagee — Rights of the transferee — Redemption — 
Construction of statute — Legislative exposition * 
The plaintiffs sued m the year 1906 to redeem a 
mortgage effected prior to the year 1854 The 
representatives -in -title of the mortgagee, claiming 
to be absolutely entitled, mortgaged the land 
with possession to A in 1894 and he sold his rights- 
to defendant 5. The suit having been brought 
more than 12 years after the alienation to A r 
defendant 5 claimed as against the plaintiffs the 
interest of a mortgagee by virtue of his adverse 
possession under Art 134 of the Limitation Act 
(XV of 1877). Held, that it was obligatoiy on the 
plaintiffs to redeem defendant 5 before they could 
recover possession of the property. Yesu Ramji 
Kalnath v. BalJcnshna Lalcshman, I. L. R. 15 Bom . 
583, Malun v Fahrchand, I L R 22 Bom. 225 
and Ramchandra v. SheiUi Mohidtn, I. L R. 23 
Bom 614, followed Abhairam Goswami v Shyama 
Chaian Nandi, L. R 36 1 A 148 , and Ishwar 
Shy am Chand Jiu v. Ram Kanai Ghose, I L R 
38 Calc 526, explained The alteration m the lan- 
guage of Art 134 of the Limitation Act (IX of 
1908) was a legislative recognition of the sound- 
ness of the view that the Article was intended to- 
give protection to all transferees fox value includ- 
ing mortgagees Swift v Jewsbury, L R 9 Q B. 
312, and Morgan v. London Genet al Omnibus Com- 
pany, 12 Q B D. 201, referred to Bagas Umar- 
ji v Nathabhai Utamram (1911 ) 

I. L. B. 36 Bom. 146 

LIQUIDATORS IN POSSESSION. 

See Mortgage. I. L. B. 39 Calc. 816 

I 
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XiIS PEKDENS. 

See Res judicata. 

I. L. R. 36 Bom. 189 

LOCAL INSPECTION 

— Results of inspection 

not recorded at the time hut embodied in the trying 
Magistrate's judgment — Effect of omission of con- 
temporaneous record — Facts so found not impugned 
before the Appellate Court — Legality of the convic- 
tion — Prejudice. A Magistrate Lying a case may 
view the place of occurrence m Older to follow or 
understand the evidence, but he should be careful 
not to allow any one on either side to anything 
to him which might prejudice his mind one way 
or the other In re Lalji, I. L. R . 19 All . 302, 
approved of There is nothing m the Criminal 
Procedure Code to prevent a Magistiate from 
holding a local investigation for the purpose of 
elucidating any matter m dispute, and m so far 
as it conforms to the provisions of the law of evi- 
dence it cannot be excluded. He should place on 
recoid the results of the local investigation, but it is 
not a positive rule of law that a note thereof must 
be made on the spot. Whei e the facts established 
by the local investigation are impugned, and there 
is no contemjjoraneous iccord of them, the Appel- 
late Court cannot act on them ; hut if they aie not 
impugned, the Court cannot exclude them fiom 
consideration, because there is no such lecord 
when the accused is not prejudiced by the irregu- 
larity. Joy Coomar v. Bundhoo Lall , I. L R 9 
Calc 363, followed. Babbon Sheikh v. Emperor, 
I. L. R. 37 Calc 340, Ginsh Ckunder Ghose v. 
Queen-Empress, I. L. R. 20 Calc 867, distinguished. 
Wher* the defence suggested that the alleged place 
of occurrence, a mound of earth, was not scalable, 
nor large enough to accommodate the number of 
assailants said to have been present, upon which 
the trying Magistrate inspected the locality and 
found the facts against the accused, but mad** no 
sepaiate note thereof on the lecord of the time, 
though he embodied them in his judgment, and 
they were not impugned before the Appellate 
Court, but it was sought to exclude them on the 
ground of the omission of such note : Held, that 
the omission of the Magistrate to record a note of 
the results of the local inspection at the time had 
not prejudiced the accused, and that the convic- 
tion was not bad on that ground Atiar Rai v 
Emperor (1912) I. L. B. 39 Calc. 476 

LOAN. 

See Contract Act, s. 74. 

I. L. R. 36 Bom. 164 

LOSS OR GOODS. 

See Carriers. I. L. R, 39 Calc. 311 

See Railway Company 

16 C. W. N. 766 

See “ Shawls, ’ ’ meaning op. 

I. L. R. 39 Calc. 1029 


LOVE POTION. 

See Causing Death by rash or negli- 
gent act I. L. R. 39 Calc. 855 

LUNACY ACT (XXXV OE 1858). 
s. 14 — 

Guardian of lunatic, 

powers of — Lease, unauthorised, for more than five 
years ?/ void or voidable — Avoiding a lease, suit if 
must be brought for A lease for moie than five 
3 r eais granted by the guaidian of a lunatic without 
the authority of the Court as required bv s 14 
of the Lunacy Act is voidable and not void. It is 
not necessary that a suit should be bi ought to 
avoid the lease and when the plaintiff on becoming 
sui juris brought a suit for damages m respect of 
occupation of the land leased, electing to treat the 
lease as a nullity : Held, that there was sufficient 
avoidance of the lease Tarini Kanta Bhatta- 
charjee v Bhabani Nath Dey Sarkar (1912) 

16 C. W, N. 762 

M 

MADRAS ACTS. 

1664—11. 

See Madras Revenue Recovery Act. 

1865— VII 

' See Madras Water Cess Act. 

1865 — VIII. 

® e e Madras Rent Recovery Act. 
1900—1 

See Malabar Tenants’ Improvement 
Act, 

MADRAS RENT RECOVERY ACT (VIII 
OE 1865). 

ss 3, 11 — Right of landlord to en~ 

hance rent on dry land cultivated with garden crop 
by wells dug <tt tenant's cost — No such right m the 
absence of a contract supported by consideration. 
Dry lands liable to pay a fixed rent were cultivated 
with garden crops by the tenant by means of 
wells excavated at his cost v ith the consent of the 
landlord. The landlord claimed, and the ten- 

ant for some years paid, an enhanced rate of 
rent for the crop so raised. In a suit by the 
tenant to compel the landlord to grant pattas at the 
usual dry rate, it was contended for the landlord 
that a contract to pay the enhanced rate must 
be implied from the payment for a number of 
years of such rate and that such contract was 
supported by consideration as the landlord had 
consented to the digging of wells and as he had 
forborne from claiming the varam rate, which he 
had a right to do under section 11, clause 3, of 
the Rent Recovery Act. There was no evidence 
that rent was chargeable according to the nature 
of the crop raised : Held, (i) that the word 4 con- 
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MADRAS RENT RECOVERY ACT (VIII 
OF 1865) — concld . 

— - s. 3 — concld 

tiact’ m section 11 cannot be constiued as a mere 
agreement but as an enforceable conti act sup- 
ported by consideration , (n) that the consent of 
the landlord not being necessary to entitle the 
tenant to sink the woll, such consent vas no legal 
•consideration for an agreement to pay the en- 
hanced rate ; (m) that payment of a fixed rate of 
lent pnor to the sinking of the 'yells vas evidence 
•of an implied contract to pay rent at that rate , 
and m the absence of evidence to shov that the 
.rate V'as fixed not on the holding but on the nature 
of the crop and w as liable to be altered y ith a varia- 
tion m the ciop raised ; that the existence of such 
a contract debaned the landlord’s claim to varam 
lates undei section 11, clause 3, of the Rent Re- 
covery Act The promise not to pi ess such an un- 
enforceable claim vas no legal consideiation 
Arumugam Chetty v. Raja Jagaveera Rama 
V ENK ATESWARA ETTAPPA MAHARAJA AlYAR (1910) 

1. Xi. R. 35 Mad. 134 

S 7 — Distiamt for larger amount 

than is legally due not good even for the amount due . 
Wheie, after tender by landlord and refusal by the 
tenant of a patta providing for a laiger rent than 
is i cally due, the landlord distrains property of the 
tenant for such larger amount, such distraint will 
not hold good even for the amount propeily 
-claimable. Venkata Narasimha Naidu Bahadur 
v Sagga S Mayya (1911) 

I. L. R. 35 Mad. 139 

MADRAS REVENUE RECOVERY" ACT 
(II OF 1864). 

ss. 3 to 5 ? 26 — 

Defaulter , who is — 

Registered-propnetor is 11 defaulter ” in respect of 
arrears accrued before registry . The Madras Re- 
venue Recovery Act lays the obligation to pay the 
revenue including all the an ears on every land 
holdei irrespective of the time when he becomes 
the holder and if he does not do so, he becomes a 
defaulter A peison, on being xegisteied as the 
holder, becomes a defaulter m respect of arrears 
accrued before the legistry, as if he v’ere the legis- 
tered owner when the arrears fell due Kota 
Subbaya Kupta Garu v The Secretary op State 
por India (1912) . I. I*. R. 35 Mad. 555 

MADRAS WATER-CESS ACT (VII OF 
1865). 

Levy of cess , what is 

— Effect of levy not retrospective — * 4 Arreais ” in 
s 2 of the Act means payments which become due and 
lemam unpaid after levy. Under Madras Act VII 
of 1865, Government have the right to levy at 
pleasure a separate cess for v r ater. The liability to 
pay v r ater-cess is not meuned in each fasli by the 
mere fact of taking Government water but only 
when Government indicates its intention to charge 
-the cess. The cess must be imposed duiing the fash 


MADRAS WATER-CESS ACT (VII OF 

1865) — concld. 

Arrears ’ ’ in section 2 of the Act means payments 
yduch have become due and remain unpaid after 
the levy y as made An 4 4 arrear * 5 under the Act 
presupposes an engagement to pay and the mere 
use of yatei implies no such engagement. The 
Government cannot by the mere act of levying 
Avatei-cess m a subsequent fasli indicate an inten- 
tion to claim rent for previous fasli Rama- 
CHANDRA ApPA ROW V. SECRETARY OP STATE POR 

India (1911) . I. L. R. 35 Mad. 197 

MAGISTRATE. 

See Jurisdiction op Criminal Courts. 

See Jurisdiction op Magistrates 

See Magistrate, Jurisdiction op. 
jurisdiction of— 

See Habeas Corpus 

I. L. R. 39 Calc. 164 

MAGISTRATE, JURISDICTION OF. 

1 - - Criminal Pro- 

duie Code (Act V of 1898), ss. 100 , 552 — Jurisdic- 
tion of fiist class Magistrate , upon an application 
under s 552 of the Code , to issue a search warrant 
undei s 100 on a fiesh complaint of facts alleging 
wrongful confinement — Warrant under s 100 diawn 
up on a printed foim used under s 98, with the neces - 
saiy alterations — Presumption that such alterations 
weie made — Destruction of original warrant by the 
accused — Resistance to execution of such wairant and 
assault on the police — Penal Code ( Act XLV of I860), 
ss. 147 and 332 Where, on an application made 
under s. 552 of the Criminal Procedure Code, to a 
Magistrate of the first class, he examined the appli- 
cant on oath, recorded a statement of facts alleging 
wrongful detention of his vife, and directed the 
issue of a search-ivarrant undei s. 100 . Held, 
that ho had jurisdiction to do so A search -v arrant 
undei s. 100 of the Code, diayn up, m the absence 
of a printed foim of wan ant there under, on a 
printed form used under s 98, with the necessary 
alterations, is not illegal Bisu Haidar v. Probhat 
Chunder ChucJcerbutty, 6 C L. J. 127 , distinguished. 
Wheie the original warx ant was in such a case not 
produced at the tnal ovung to its destruction by 
the accused at the tune of its execution : Held, 
that it must be taken that it contained the sub- 
stance of s 100, and that the necessary alterations 
were made. Gora Mian v Abdul Majid (1911) 

I. DR. 39 Calc. 403 

2 Deputy Magis- 

trate m charge of the office of the Distuct Magistrate 
at head-quarters — Subordination of the Sub-divisional 
Magistrate to such Deputy Magistrate— Power of 
latter after talcing cognizance and examining the com- 
plainant on oath to direct a local investigation by the 
foimer — Inegularity, effect of — Power of the same 
to dismiss the complaint, and older the prosecution 
of the complainant, on evidence taken at the investiga- 
tion and on the report of the Sub-divisional Officer— 

i 2 
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MAGISTRATE, JURISDICTION OE— 

concld . 

Criminal Piocedine Code (Act V of 1898), ss. 12, 
202, 203, 476 and 529 (/) A Sub -divisional Magis- 

trate is not, undei s. 202 of the Criminal Procedure 
Code, subordinate to a Deputy Magistrate appoint- 
ed to act m the district, without definition of the 
local limits of his jurisdiction, who was m chaige of 
the office of the District Magistrate at head- 
quarters during the lattei’s absence on tour, and 
suoh Deputy Magistrate cannot, therefore, after 
taking cognizance of an offence committed m the 
sub-division, and examining the complainant on 
oath, direct a local investigation by the Sub-divi- 
sional Magistiatc, nor can he thereaftei dismiss the 
complaint, and older the prosecution of the com- 
plainant under s. 476 of the Code on such repoit, 
and the evidence taken at the investigation. Sec- 
tion 529 (/) does not, in the circumstances, confer 
jurisdiction on the Deputy Magistrate, to make such 
orders of dismissal and prosecution, but vests the 
Bub -divisional Magistrate with seism of the ca«e, 
and the latter alone can inquire into it, and pass 
final orders Bhiku Hossein v Emperor (1912) 
I. L. R. 39 Calc. 1041 


MAHOMEDAN LAW— 

Col. 

Adoption . . . . . .231 

Alienation . . . . . 2U 

Bigamy 232 

Endowment . . 232 

Gift 233 

Pre-emption 234 

Succession 235 

Trust ...... 235 

Wake ... . . 239 

Will 239 

See Pre-emption I. L. R. 34 All. 153 

ICAH OMED AN LAW— ADOPTION. 

See Custom . I. L. R. 39 Calc. 418 


MAHOME DAN LAW— ALIENATION 

Guardian — Construc- 
tion of will — Alienation of 'property of imnoi 
by hs brother acting as executors of will and guard- 
ians of minor — Sale not binding on minor — Right 
of suit to ledeem mortgage— Limitation Act (XV 
of 1877 ) Schedule II, Articles 44 and 144. A 
Mahomedan testator by his will left all his pro- 
perty 'to his four giandsons (brothers), but did 
not expressly appoint any executors of his will 
or guardians of such of his grand-children as might 
be minors at his death, nor was there m the will 
any intention to entrust the administration of 
the property to any particular individuals The 
testator died m 1887 : and on the 15th of June 
1889 the thiee elder grandsons on their own behalf 
and purporting to act also as the guardians of the 
fourth grandson, the respondent (plaintiff) then a 
minor, sold some of the property to the appellant 


MAHOMEDAN LAW— ALIENATION— 

concld 

(defendant) The appellant was a moitgagee of 
tw r o villages on the estate under two mortgages 
executed by the testator on the 2nd of December 
1885, and the 7th of August 1886, for ten years 
and seven years respectively ; and the effect of the 
sale had been to pay off the later mortgage on the 
smaller village, and other debts, by selling the larger 
village to the mortgagee The respondent attained 
his majority m 1892 or 1893, and treating tho sale 
of the 15th of June 1889, as a nullity, and the 
mortgage as still subsisting, he tendered to the 
appellant the amount of mortgage money neces- 
saiy to redeem the larger village, and on the appel- 
lant refusing to accept it, brought a suit for redemp' 
tion on the 14th of September, 1905 Held, that 
the elder brothers were not authorized either by 
the will or by the Mahomedan law to act as guard- 
ians of the minor, and that he was entitled on 
attaining his majonty to treat the transaction of 
tho 15th of June, 1889, as being void as against 
him. Held , also, that the possession of the appel- 
lant did not become adverse to the respondent 
until the expiry of the term of the mortgage of 
1885, namely, the 2nd of December, 1895, and there- 
fore the suit was not barred by the 12 years’ period 
provided by Article 144 of Schedufe II of the 
Limitation Act (XV of 1877) Article 44, Sche- 
dule II, of the same Act was not applicable, as the 
sale was made not by a guardian but by an un- 
authorized poison. Mata Din v Ahmad Ali 
(1912) . . . . I. L. R. 34 All. 213 

MAHOMEDAN LAW— BIGAMY. 

Effect of apostacy of 

husband alter mainage, and reconversion to Islam 
dining the penod of iddut — Second mainage of the 
wife with another man dvi ing such period — Abet- 
ment — Penal Code ( Act XLV of 1866), ss 494 and 
Under the Mahomedan law the marriage of 
a man. who subsequently cm bi aces Christianity, 
becomes ipso facto void, notwithstanding his recon- 
version to Islam during the pciiod of iddut , and 
the wife, m contracting a second marriage during 
such period, does not commit bigamy under s 494- 
of the Penal Code Pei Holmwood, J . — A second 
marriage contracted by the wife dui mg the period 
of her iddut is not void by reason of its taking place 
dunng the life of the fiist husband, but by leason 
of a special doctnne of the Mahomedan law with 
which the Penal Code has nothing to do Whore 
the parties have acted m good faith or aa hat they 
believe to be a sound interpretation of a very diffi- 
cult point of Mahomedan law, even though they 
are mistaken, the consequences cannot be visited 
upon them in a Criminal Court m a trial for 
bigamv Abdul Ghani v Azizul Huq (1911) 

I. L. R. 39 Calc. 409’ 

MAHOMEDAN LAW— ENDOWMENT. 

See Mahomedan Law-Wakf 

I - A greement by Hindu to dedi- 

cate property for maintenance of mosque— 
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MAHOMEDAIT LAW — ETOOWMEKT — 

concld. 

Mahomedan Law — Validity — Agreement interfering 
with work of Receiver. An agreement by a Hindu 
to dedicate property for maintenance of a mosque 
is not enforcible aecoidmg to Mahomedan Law. 
Fuzlur Rahaman v. Anath Bandhu Pal (1911) 

16 C. W. N. 114 

2 — Khanga attached to Darga— 

Religious institution — Right of management — 'Ex- 
clusion of females — Prevailing usage — Usage as 
indication of the direction of the founder The 
light of management of a religious institution 
such as Khangas attached to Dargas is to bo 
decided according to the pi evailmg usage, that 
usage being taken as indication of the direction 
of the founder. Even in cases ’where ajipoint- 
ments have been legularly made by the last holders 
.an lnquny into the usage governing such appoint- 
ments has been considered relevant Shah Gulam 
Rahumtulla Sahib v. Mahommed Akbar Sahib , 8 
Mad . H C. 63 , Sayad Abdula Ednis v Sayad Zam 
Sayad Hasan Edrus , I L R. 13 Bom. 555 , Sayad 
Muhammad v Fatle Muhammad , L R 22 I A. 4, 
referred to. Ismailmiya v. Wahadani Begam 
(1911) I L B.36 Bom. 308 

MAHOMEDAN LAW— GIFT. 

1. — - Offerings at a shrine — Gift of 

a fixed share of offerings made at a shrine — Possession 
■of subject of gift. Held , that a gift of the light to 
receive a certain share of the offerings -which might 
be made at a particular shrine -was a valid gift and 
not repugnant to the doctrines of the Mahomedan 
Law. Amtul Nissa Begam v Mir Nurudm Husain 
Khan , I L R. 22 Bom 489, distinguished 
Ahmad -uddin v Ilahi Bakhsh (1912) 

I. L. R. 34 All. 465 

2. Hanafi law — Gift — Construc- 

tion of document — Condition in derogation of the 
grant invalid. A deed of gift of ceitam property 
provided as follows : — ‘ My son, Naki Khan, 
will remain owner (mahk) of the remaining two- 
thnds and of the said tw r o -thirds Naki Khan 
will remain full and absolute ov r ner of one-third 
( mahk kamil katai), and he shall have the pow r ers 
of an owner wath icspect to it, and Naki Khan will 
be owner (mahk) of the othei third also, and his 
name will be entered in the khew-at, but the income 
of it is given for the maintenance of my minor 
grandson, Muhammad Shafi Khan, son of Muham- 
mad Taqi Khan, deceased. According to law% 
Naki Khan is guardian of Shafi Khan, he must 
give the income of that one-third for the mainten- 
ance of the minor and Naki Khan wall not have 
the pow r er of transfer over that one-third during 
the life of the minor. ” Held, on a construction 
of the deed, that the condition against alienation 
w f as invalid ; but the condition as to the payment 
of one -third of the ipcome to Muhammad Shafi 
Khan was valid and attached to the property m 
the hands of a transferee w r ho was found to have 
notice thereof. Nawab Umjad Ally Khan v. 
Musammat Mohvmdee Begum, II Moo 1. A 517. 


MAHOMEDAN LAW — GIFT — concld 

followed Lali Jan v. Muhammad Shafi Khan 
(1912) . . . . I. L. R. 34 All 478 

3 Possession — Gift, validity of — 

Transfer of possession when unnecessary — Posses- 
sion of donor necessary to validate gift To make 
a valid gift under Mahomedan law the donee should 
be put m possession But wheie the donee is a 
minor at the time of the gift and the donor remains 
in possession of the property as guaidian of the 
donee on his behalf, the gift would be valid under 
Mahomedan law' unless the subject-matter of a 
gift is m the possession of a tiustee or agent of the 
donor w'hose custody is regarded m law as the 
custody of the donor. The owner of a pioperty^ 
it not m possession, cannot make a valid gift of it 
or rathei a gift made by him, w ill not pass the 
ownership ot the pioperty to the donee until the 
donee takes possession by the donor’s consent 
Fakir Nynar Muhamed Rowther v Kandasa- 
wamy Kulathu Vandan (1911) 

I L. R. 35 Mad. 120 

MAHOMEDAN LAW — PRE-EMPTION, 

1. Hindus in Bihar— Pre-emp- 

tion — Customary right — Right of pre-emption — Co- 
sharers — Assertion of right of pre-emption , delay 
m making — Power to perform ceremonies of asser- 
tion — Manager appointed by Court of Wards of 
estate of “ disqualified proprietor ” under the 
Court of Wards Act (Ben. Act IX of 1879) — Powers 
and duties of manager under section 40 of Act — 
Basis of right of pre-emption among co-sharers 
m undivided mahal — Sanction of Court of Wards. 
The Mahomedan law of pre-emption has long been 
judicially recognised as existing among the Hindus 
m Bihar, to which the distuct of Champaran apper- 
tains. Fakir Rawot v. Emambaksh, B. L. R. Sup. 
Vol. 35 ; W. R. F. B. 143, followed. In a suit for 
pre-emption in respect of certain undivided shares 
m a number of villages compused m a mahal, the 
estate of the plaintiff was in charge of the Court of 
Wards as that of a “ disqualified piopnetoi 59 
under Bengal Act IX of 1879, section 40 of which 
provides that the manager ‘ ‘ shall manage the pro - 
peity . . . diligently and faithfully for the 

benefit of the proprietor, and shall in every case 
act to the best of his judgment for the w T ard’s 
interest, as if the property were his own • Heidi 
that the manager appointed by the Court of Wards 
Avas independently of the provisions of section 
of the Court of Wards Act, competent, on behalf 
of the plaintiff, to perform the preliminaries essen- 
tial to the assertion of the right to pre-emption 
though if, m that case, the validity of his action 
depended on the sanction of the Court of Wards, 
their Lordships w ere of opinion that section 40 gave 
him full authority to act as he had done ; and in 
that view* the adoption of his acts by the Court of 
Wards became unnecessary A “ mahal ” is a 
unit of propeity, and though all the villages of 
which it consists may be separately assessed for 
revenue purposes, and each of the sharers may not 
have an interest m them all, the shareis are all co- 
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MAHOMBDAN LAW — PRE-EMPTION 

— concld . 

sharers in the vhole mahal, and jointly liable for 
tae Government revenue Each eo-sharcr. there- 
fore, has a right of pre-emption against the other 
in respect of any part of the mahal sold by any of 
them to a stranger After partition by the 
Revenue authorities, each share so partitioned be- 
comes a unit of property Jadtj Lal Sahtx v 
Jastk:i Koer (1912) . 1. 1*. R. 39 Calc. 915 

2. Survival of the action to 

executors and administrators on the pre- 
emptor’s death — Personal action — Probate and 
Administration Act (V of 1881), s 89 — Actio per- 
sonalis meutnr cum persona The right of pie- 
cmption under Mahomedan Lav does not abate 
at the pre-empt. or ’s death ; but suivives to his 
executors and administrators undei section 89 of 
the Probate and Administration Act (V of 1881) 
Sayyad Jiaul Htjssan v Sitaram Bhatt (19111 
I. L. R. 36 Bom. 144 

MAHOMEDAN LAW— SUCCESSION. 

See Kunjpura, State of 

I. L R. 39 Calc. 711 

MAHOMEDAN LAW — TRUST. 

Khoia Mahometans — 

Settlement — Settlor himself trustee — No delivery of 
possession — Son born after Settlement — Power of 
Settlor to revoke settlement — Settlor's intention not 
earned out owing to Settlor's death — Power of Court 
to aid defective execution — Swt by after-born son to 
set aside settlement — Limitation Act (IX of 1908). 
s 10 — Resulting trust back to Settlor — Adverse 
possession — Differ ence between estoppel and res 
judicata — Validity of JVaJcf contained m deed con- 
taining other gifts — Local usage cannot override 
Mahomedan Law — Registration — Vis Major. By 
an Indenture of settlemnt dated 7th January, 1886, 
J. P., a Khoja Mahomedan, purported to convey 
certain immoveable properties to trustees for the 
benefit of his family The trusts were m effect for 
J. P foi life and after his death, subject to cer- 
tain rights of residence and maintenance to pay 
the net income of the trust properties to N M for 
his life and in the event (which subsequently 
occurred) of the death of N. M without leaving 
male issue, to divide the trust funds into ten equal 
parts to be held m favour of certain donees, four- 
tenths being given to charity The Indenture also 
reserved to the settlor power to revoke or vary any 
of the trusts contained therein There was no 
surrender ox the property m fact to anyone except 
J P. himself in his character as trustee for himself. 
The donor, however, opened an account m his 
books of this property as trust property On the 
26th October, 1886, a second son, the plaintiff, was 
bom to J. P , whereupon J P being desirous of pro- 
viding for this second son, desired to vary the terms 
of the deed of the 7th of January, 1886 and to 
re-settle the same so that his tv o sons should share 
equally. A draft deed of declaration of neu trusts 
was accordingly prepared by J P ’s attorneys and 


MAHOMEDAN LAW — TRUST — contd, 

on the 24th of July, 1887, was finally settled and 
approved by J P. An engrossment was there- 
upon made and duly stamped, but on taking the 
engrossment to J P for his execution on July 29th 
it was found that owing to an error of the engioss- 
mg clerk several pages of it were missing. Another 
engrossment was prepared forthvith, but on the- 
same day before the nev engrossment was ready 
J P died The plaintiff thereupon brought a 
suit to have it declared whether or not the deed of 
1886 v as a valid deed and prayed that the defective 
execution of the second deed might be aided 
by the Court and the provisions of the said second 
deed declared to be valid Held, (i) That the plaint- 
iff was not time -baj red as against the tiustees 
from bringing the action (n) That ho v ever 
restucted the gift uas m form to J P it vas m 
effect a gift absolute to him foi life, and that entirely 
iiiespective of the pover of revocation (m) That 
all the gifts m the trust settlement made contingent 
upon N M dying uithout issue uere bad (iv) 
That that portion of the instrument which purport- 
ed to create a wakf m respect of foui -tenths of the 
settled property was bad and void (v) That the 
gift was bad for want of contempoianeous delivery 
of possession, (vi) That tins was a case, if ever 
there vas a case, in which the Courts might act 
upon those principles which have always guided 
the Court of Equity m England and aid defective 
execution of a pover, defective not through any 
fault on the part of the person intending to execute 
it but by reason of an act of God, and that the un- 
signed deed ought to be effectuated by the Couit 
to the extent of making it binding on the conscience 
oi the trustees Per Curiam It is only m the 
event of the trusts or some of them being bad that 
the question of limitation can arise For if a trust- 
deed in its entirety is good, then of course effect 
must be given to it irrespective of any question of 
laj>&e of time Where v^iat purports to be a trust- 
deed turns out to have been entirely void and there- 
foie not to have passed the legal estate, the position 
of those vho took possession believing themselves 
to be trustees but not m law real trustees, neces- 
sarily assumes the character of possession by tres- 
pass and is therefore from its inception in law 
adverse against all the world Where, hov ever, the 
tiust-deed m itself is good and valid to the extent 
of passing the legal estate but the trusts declared 
are m themselves v holly or paitially bad, then 
there is a resultant trust to the author of the trust 
and the possession of the trustees, whatever they 
might think of it and however they might intend 
to use it for the purpose of carrying out of the bad 
trusts, could not m law be adverse to the cestui - 
que-trust, that is to say, the grantor. Widely 
different is the case of trustees who obtain the legal 
estate from the author of the trusts to apply the 
beneficial uses to specified objects which may or 
may not bo good For then from the beginning 
there is always a 1 elation between the author of the 
trusts and the trustees m whom his confidence has 
been reposed and theie is always the legal possibility 
at least of another relation coming into existence 
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between them where owing to the failure of the 
declared trusts, there is a resultant trust back to 
the grantor who from that moment becomes m law 
the cestui-que-trust of the trustees Where it was 
the intention that there should be an ultimate trust 
in favour of the grantor it is usual to express that 
on the face of the deed A deed so framed as upon 
its veiy face to provide for the springing back of 
the trust fund or a part of it m certain events to 
the author of the trust, does create what is at once 
an express and resultant trust The current of 
authority seems to have set steadily against the 
extension of section 10 of the Limitation Act to all 
cases of resultant implied or constructive trusts 
Where the ultimate resultant tiust which is to 
spring back to the settlor is consistent with the 
discharge of tho declared tiust, then it may by 
loose use of language be said to be express on the 
face of the deed, but when the extinction or failure 
of all the intended trusts is a condition precedent 
to the resultant trusts coming into being, then the 
latter is cleaily a true resultant trust and is not 
express and never can be express on the face of the 
deed. The answer to the question — What is the 
true position when declared trusts failed and there 
is a resultant trust over to the settlor or his hem* — 
is to be found m the very elementary proposition 
that the possession of the trustee is always that of 
cestui-que-trust , and, therefore, however, he may 
think or wish to be holding as trustee for trusts 
which have failed m the eye of the law, he is really 
holding, when those trusts failed, as trustee foi the 
settlor. Then the position is simply this : so long 
as he retains and professes to rotam the character 
of a good and legal trustee, he is holding the legal 
estate as stake-holder for two claimants, the intend- 
ed beneficiaries of the declared trusts which have 
failed, and the resultant trustee, that is, the settlor. 
And no length of possession by a trustee can be 
adverse to his cestui-que-trust as soon as that legal 
person is discovered and ascertained So long as 
a trustee occupies the position of a trustee as soon 
as declared tiusts failed and there is a resultant 
trust in favour of the settlor, the trustee's posses- 
sion is essentially that of his cestui-que-trust and 
can only be changed into adverse possession by a 
conscious and deliberate act ; that is to say, that 
he must repudiate all intention of holding for the 
resultant cestui-que-ti ust and he must assert his 
intention of continuing to apply the trust fund to 
uses which the Court has declared or which are 
known to him to have failed. Then his possession 
might become adverse to his legal cestm-que-tiust 
and if that person did not take steps within twelve 
years he might not be able to avail himself, under 
the Indian authorities, of the provisions of section 
10 of the Limitation Act Estoppel and res judicata 
are entirely distinct. Res judicata precludes a 
man averring the same thing twice over m succes- 
sive litigations, while estoppel prevents him saying 
one thing at one time and the opposite at another. 

It is consistent with the Mahomedan Law that a 
Mahomedan may devote his property m wakf and 
yet reserve to himself and his descendants m a very 
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indefinite manner the usufruct of property. Jama - 
bai v. R.D Sethna, I. L R. 34 Bom 604 , considered. 
The power of revocation is inherent m the donor 
of every gift, so that expressing it, as is usually 
done by English draftsmen in these voluntary settle- 
ments, is merely surplusage and so far from invali- 
dating the gift as a whole v’ould necessarily be 
implied m it were it not expressed Under the 
Mahomedan Law where a gift is conditioned by a 
! powder restricting alienation, the gift is absolute 
and the condition is void A gift to the donor 
himself for his life and then over to otheis could not 
be reconciled with any recognised principle of the 
Mahomedan Law of gift and must necessarily there- 
fore, so far as the remoter donees are concerned, 
be had ab initio Jamabai v R. JO. Sethna, 1 . L. R . 
34 Bom. 604, followed A vested remainder m 
the strictest sense of the English v r ords and a fortiori 
a contingent remainder could not possibly by any 
stretch of ingenuity be made the subject of a valid 
Mahomedan gift inter vivos consistently wnth the 
requirements of the Mahomedan Law on that head 
and for this very simple reason that no man can 
give possession m preesenti of that which may never 
come into possession at all. It is of the essence 
of a Mahomedan gift inter vivos that the donor 
should divest himself of the actual possession of 
the thing given and transfer it to the donee and if 
the donee does not take physical possession of it at 
the time of making the gift, then till he does, the 
gift is revocable. There is no authority to be found 
anywhere m the Mahomedan Law books themselves 
for the proposition that a man giving inter vivos 
may give an estate first to himself and then to A 
for life and then to B absolutely. It is undoubtedly 
a rule of the Mahomedan Law that where a donor 
makes a gift and accepts in exchange something 
whether that something be independent of or part 
of the original gift, then the rest of the gift is 
irrevocable. No gift m futuro can be made by a 
Mahomedan inter vivos, in order to validate such a 
gift there must be an actual delivery cf seism 
to the donee, there must be a transfer of posses- 
sion and that transfer of possession must be 
from the donor to the donee. While the 
Mahomedan Law insists that a gift to private 
persons should be free of all pious and reli- 
gious purposes, this does not necessarily pro- 
hibit the making of the gift to wakf which may 
be contained m a deed which makes other 
gifts at the same time to private persons It appears 
to be the Mahomedan Law that a donor may give 
his property m waif, that is to say, appropriate 
and dedicate the corpus tc the service of God, while 
reserving for himself a life interest m the usufruct. 
But as m the case of gifts to private individuals 
the Mahomedan Law nevei contemplated and will 
not allow a merely contingent gift in walcf. This 
necessarily flows from the jural conception of a 
wakf which is the immediate appropriation and 
consecration of specified property to the service 
of God and the reservation of the donor’s life 
interest m that property does not m any way clash 
with that conception for the corpus is there and 
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then definitely and finally appropriated to its in" 
tended pui pose. But it Is plainly otherwise, while 
the gift is conditioned upon the happening of some 
future uncertain events There can, m such cn- 
cumstances, be no appropriation synchronizing 
with the declaration, because should the future 
events happen it is neither the donor’s intention 
then nor after the happening of that event that 
the property ever should be appropriated to 
the service of God. It would be passing the limits 
of the application of the maxim “ Usm, et con - 
ventio vincunt legem ” if it were sought to be shown 
that the Khojas are allowed by local usage to over- 
ride the Mahomedan Law which prohibits any 
Moslem from disposing of more than one-third of 
his property by will Cassamally Jairajbhai v 
Sir Currimbhoy Ebrahim (1911). 

I. L. R. 36 Bom. 214 

MAHOMEDAN LAW — W AKF. 

See Mahomedan Law — Endowment. 

Waif — Nature of, ac- 
cording to Sunni schools — Injunction between co - 
owner6 — Mahomedan buiial- grounds, joint intei - 
esU m. The Court will refuse to a co-owner an 
injunction to prevent the carrying out of a neces- 
sary work by another co-owner upon property 
held in common According to the accepted view 
of the Sunm schools which comprise the followers 
both of Imam Abu Hanifa and Imam Shafei it is 
in the very conception of wakf, which is the name 
for a grant by which mosques and similar institu- 
tions are dedicated, that all proprietary rights of 
men should be extinguished m the property so 
dedicated Ktjttayan v. Mammanna Ravuthan 
(1912) . . . I. L. R. 35 Mad. 681 

MAHOMED AH LAW — WILL. 

Limitation Act (XV of 

1887), Ait. 123 — Suit to recover legacy — Legacy not 
assented to by executor — Probate and Administration 
Act ( V of 1881), s. 112 — Shiahs — Walcf — Bequest 
for Cadi-ul-khum feast — Fattiah dinners — Valid 
bequest — Cypres Article 123 of the Second Sche- 
dule of the Limitation Act, 1877, applies to a 
suit where the substantial claim is to recover a 
legacy, even though not assented to by the executor 
and whether or no the suit involves the adminis- 
tration of the whole estate A Shiah Mahomedan 
directed his executors by his will to spend a portion 
of the mcome of his property upon the following 
charitable or religious objects : (i) The Gadi-ul- 
khum feast at Mecca ; (n) The Gadi feast at 
Rehmanpura m Surat ; and (m) A Fattiah dinner 
on the testator’s and his wife *s account. The Gadi 
feasts were to celebrate the appointment of All as 
successor of the Prophet Held, that the first two 
bequests were valid, but the validity of the third 
bequest was doubtful Kaleloola Sahib v. Nuseer- 
udeen Sahib. 1 L . R. 18 Mad 201 , Zooleha Bibi v. 
Zynul Abedm , 6 Bom L. R 1058 , and Biba 
JanY Kalb Hussain, I.L B 31 All 136, followed. 
Where the testator has indicated a general charit- 
able intention m the bequest made by him and if 
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these bequests fail, the Court can devote the pro- 
perty to religious or charitable purposes according 
to the cypies doctrine Salebhai Abdul Kader 
v Bai Safiabu (1911). I. L. R. 36 Bom 111 

MAIDEN’S STRIDHAN 

See Hindu Law — Succession. 

I. L. R. 39 Calc. 319 

MAINTENANCE. 

See Hindu Law — Maintenance. 

I. L. R. 35 Mad. 147 

See Hindu Law — Widow 

I. L. R. 36 Bom. 383 

arrears of — 

See Hindu Law — Maintenance. 

I. L. R 36 Bom. 131 

MAJORITY ACT (IX OF 1875). 

s. 3. 

See Hindu Law — Minor. 

I. L. R. 36 Bom. 622 

" MA JT7R. ** 

See Insurance I. L. R. 36 Bom. 484 

MALABAR (COMPENSATION FOR) 
TENANTS’ IMPROVEMENT ACT 
(MAD. I OF 1900). 

See Marumakattayam Law. 

I. L. R. 35 Mad. 648 

MALICE. 

charge of — 

See Trespass— Search for Arms. 

I. L. R. 39 Calc. 953 

MALIKANA OR DASTURAT. 

See Settlement, construction of. 

I. L. R. 39 Calc. 1 

MAMLATD AR’S COURTS ACT, BOM- 
BAY (BOM. II OF 1906). 

S. 23. — Possessory suit — Collector's 

powers to revise — The powers can be exercised by 
Assistant Collector m charge of the district — Land 
Revenue Code ( Bom Act V of 1879), s. 10. An 
Assistant Collector, who is placed in charge of 
portions of a district under section 10 of the 
Bombay Land Revenue Code (Bombay Act V of 
1879), has the power to exercise all the powers 
conferred upon the Collector by section 23 of the 
Bombay Mamlatdars’ Courts Act (Bombay Act II 
of 1906). Kesiiav v. Jairam (1911) 

I. L. R. 36 Bom. 123 

MANAG-EMENT. 

See Mahomedan Law — Endowment. 

I. L. R. 36 Bom. 308 

MANAGER. 

See Idol . I. L. R. 36 Bom. 135 

alienation by — 

See Hindu Law — Alienation 

I L. R. 35 Mad. 177 
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MANAGER UNDER COURT OF WARDS. 

See Mahomedan Law — Pre-emption 

I L. R. 39 Calc 915 

MANAGES TO AGENT. 

See Mortgage . I. L. E. 39 Calc. 810 

MANDADARI TENURE. 

Nature of such ten- 
ure — Land held under it not transferable — Occu- 
pancy holding. Held , that land held under what is 
known, in Gorakhpur chiefly, as a mandadan tenure 
is nothing more than an occupancy holding and 
is not therefore transferable. Such land cannot 
•therefore be sold in execution of a decree upon a 
mortgage thereof. Kedar Nath Kasondhan v 
Naipal Singh (1911) . I, L. R. 34 All. 155 

MANDAMUS. 

See Municipal Election. 

I. Xj. R. 39 Calc. 598 

MANUFACTURE, SALE OR POSSES- 
SION. 

See Exciseable Articles. 

I. L. R. 39 Calc. 1053 

MARINE INSUEANCE. 

See Insurance . 16 C. W. N. 991 

I. L. R. 36 Bom. 484 

MARRIAGE. 

See Burmese Law. 

I. L. R. 39 Calc. 492 

See Divorce Act (IV of 1869), s. 57. 

I. L. R. 34 All. 203 

See Mahomedan Law — Bigamy 

I. L R. 39 Calc. 409 

See Marriage with Wife’s Si ter. 

See Penal Code (Act XLV of 1860), 

s. 498 . I. L R. 34 All. 589 

MARRIAGE WITH WIFE’S SISTER. 

See Burmese Law — Marriage. 

I. L. R. 39 Calc. 492 

MAEUMAKATTAYAM LAW. 

Gift to a woman and 

her children enures for their benefit with the inci- 
dents of tarwad property — Members subsequently 
born acquire an interest by birth — Karnavan , power 
of, to alienate — Bight of one member of tarwad to erect 
buildings m tarwad property — Compensation, claim 
to, for demolition of building — Malabar Tenants' 
Improvement Act, s 5. A gift to a woman governed 
by the Marumakattayam law and her children 
enures in favour of the donee and her children with 
the incidents of tarwad property As members of 
a tarwad acquire an interest m the tarwad property 
by birth, children born subsequent to the gift will 
acquire an interest m such property. A karnavan 
cannot make an alienation for such a long period 
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as sixty years m the absence of special necessity 
or special benefit. Such an alienation cannot be 
held good fer a portion of the term, i.e., the usual 
period of twelve years, as it will have the effect 
of creating a new contract between the parties. 
Although in the case of ordinary co-parcenencs , 
the Courts will not order the demolition of build- 
ings erected by one co-parcener m joint property, 
unless some substantial injury is shown, the case 
will be different m the case of tarwad piopeity. 
The membeis of the tarwad have not, like the mem- 
bers of an ordinary co-parcenery, the right of com- 
pulsory partition and it would not be fair or equit- 
able to compel the karnavan to purchase the build- 
ing erected by a junior member or to deprive the 
karnavan of possession of part of the property for 
ever The junior member cannot, therefore on 
general principles, resist recovery or demolition 
of the building. A lessee, whose lease is disputed 
and who is put on inquiry as to the real title of the 
lessor, before constructing buddings on the land 
leased cannot, after constiuctmg buildings on a 
wrong view of the lessor’s title, claim on eviction 
compensation for the buildings as a bond fide 
tenant under s. 5 of the Malabar Tenants’ Im- 
provements Act. Kalliani Amma v. Govinda 
Menon (1912) . . I. L. R. 35 Mad. 648 

master, liability of. 

for acts of servant — 

See Master and Servant. 

I. L. R. 39 Calc. 344 

MASTER AND SERVANT. 

See Adulteration. 

I. L. R. 39 Calc. 682 

See Opium Act (I of 1878), ss. 5, 9. 

I. L. R. 34 All. 319 

Ganja — Illegal posses- 
sion of ganya by servant acting on his own be- 
half and beyond the scope of his employment — 
Liability of the master for the act of the servant — 
Bengal Excise Act (Bang V of 1909), ss 46(a) and 
56 To support a conviction under s. 56 of the 
Bengal Excise Act, it is necessary to show not only 
that a servant was in the employ of the master, 
but also that he was acting within the scope of his 
employment and for the benefit of the latter. 
Where a servant, whose duty was to remain at his 
master’s shop and to conduct the business thexe, 
was found travelling to another place with gan]a 
m his possession, m contravention of s. 46 (a) of 
the Act : Held, that the master could not be con- 
victed undei s 56, as his servant acted beyond the 
scope of his employment and for his own private 
purpose Suffer All Khan v Golam Hyder Khan, 
6 W R. Cr. 60, referred to. Emperor v. Haji Shaih 
Mahomed Shustan, I. L . B. 32 Bom 10, distin- 
guished. Uttam Chand v. Emperor (1911) 

I. L. R. 39 Calc. 344 
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MAYDKHA. | 

See Hindu Law — Partition. ’ 

I. L. B. 36 Bom. 379 ! 

See Hindu Law — Stride an. 

I L. B. 36 Bom. 424 

MEASURE OE BIGHT. 

See Easement . 1,1 B 39 Calc. 59 

MEMOEAOTUM OF APPEAL 

See Court-fee. I. L. B. 39 Calc. 906 

MERCHANT SHIPPING ACT (57 & 58 
VICT., C. 60). 

ss. 684, 686. 

See High Court, jurisdiction of 

I. L. B. 39 Calc. 487 

MESNE PBOFITS. 

, Execution of de- 

cree — Immovable 'property , suit for — Purchaser pen- 
dente hte, whether legal representative of the original 
owner — Civil Procedure Code ( Act V of 1908), 00. 
XX, r . 12(2 ) ; XXI, r 102, and XXII, r 10, and 
s. 2(11). Proceedings for the assessment of mesne 
profits, after a decree had been obtained in a suit 
for recovery of possession of immovable property, 
are proceedings m continuation of the original suit. 

A suit for recovery of possession of immovable 
property was brought against A. During the pen- 
dency of the suit, B and C purchased the property 
from A, but they did not apply to have their names 
added as defendants m the pending suit. The suit 
having been decreed, the decree -holder applied 
for execution of the decree against A, B and C 
and askeo for possession of land and for the assess- 
ment of mesne profits. On an objection taken 
by B and C that they were not the legal repre- 
sent a ives of A and that they could not be made 
liable m execution-proceedings for the mesne pro- 
fits decreed against A : Held, that, although B 
and C were not the legal representatives of A, the 
execution-proceedings being proceedings m con- 
tinuation of the original suit, and they being pur- 
chasers pendente hte, they were liable for the mesne 
profits decreed against A. Midnapore Zemin - 
dari Company, Ld. v. Naresh Narain Eor (1911) 

I. L. B. 39 Calc. 220 

2. - — Mesne profits . 

Although a plaintiff may perhaps recover mesne 
profits though out of possession still m order to 
recover damages m a case where he was out of 
possession, the plaintiff must show that he has a 
right to immediate possession. Elahi Buksh 
Mandal v. Bam Narayan Ghosh (1911) 

16 C. W. N. 288 

MINERAL BIGHTS. 

See Landlord and Tenant. 

I. L. B. 39 Calc. 696 

MINOB. 

See Civil Procedure Code, 1882, ss 13, 

462 , . I. L. B. 36 Bom. 53 


MINOB— conoid. 

See Civil Procedure Code, 1908, s. 48 
I. L. B. 36 Bom. 498 

See Execution of decree 

I. L. B. 34 All. 321 

See Hindu Law — Minor. 

I. L B. 36 Bom. 622 

See Specific Performance 

I. L. B. 39 Calc. 232 

— contract by, to purchase immov- 

able property. 

See Specific Performance 

I L. B. 39 Calc. 232 

— — Mortgage executed by 

minor — Money borrowed to discharge debts of father 
— Contract executed by minor, effect of. In this 
appeal, which was one from the decision of the 
High Court m Mahara) Singh v. Balwant Smgh, 
1 L R 28 All 508, their Lordships of the Judi- 
cial Committee, on the evidence, upheld that deci 
sion on the question whether the defendant Mahara } 
was a minor at the time he signed the mortgage, 
and said : ‘ 4 Having found as a fact that Maharaj 
Smgh was a minor, 5 ’ at that time, 44 it is not neces- 
sary for their Lordships to consider any other issues. 
This suit has been brought on the mortgage deed 
of the 28th of October, 1892, by the assignee of 
that mortgage, and as their Lordships have held 
that the mortgage was not made by Sheoraj Smgh 
as the manager of the family or in any respect as 
representing Maharaj Smgh, and as Maharaj Smgh 
was then a minor, the mortgage- deed as against 
him and his interest, in the estate was not merely 
voidable, it was void and of no effect and must be 
regarded as a mortgage- deed to which he was not 
even an assenting party, and as a mortgage-deecl 
which did not affect him or his interest m the es- 
tate. ” Balwant Singh v. R. Clancy (1912) 

I. L. R. 34 All. 296 

MISCHIEF. 

See Northern India Canal and Drain- 
age Act ( VIII of 1873 ), ss. 7, 

70 . . I. L. B. 34 All. 21G 

Intention — Motive — 

Cutting a channel through railway to let out water 
from fields. Where tenants, finding their fields 
flooded, cut a channel through a railway m order 
to let the water run off thoii fields : Held, that the 
act having been intentionally done amounted to 
mischief, and it was no defence to say that their 
motive m doing it, viz , to free their fields from 
water, was an innocent one. Deputy Superin- 
tendent of Legal Affairs v . Chulhan Ahir 
(1908) . . . . 16 C. W. N. 263 

MISCONDUCT. 

See Legal Practitioner 

16 C. W. N. 237 

See Pleader. I. L. B. 35 Mad. 543 

See Solicitor . 16 C. W. N. 386 
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MISCONDUCT — concld. 

- of servant or agent— 

See Excise able Articles 

I. Xu R. 39 Calc. 1053 

of vakil in management of 

appeal — 

See Pleader I X. E. 35 Mad. 543 

MISDIRECTION. 

See Jury, trial by. 

MISTAKE. 

See Clerical mistake 

MITAKSHARA. 

See Hindu Law 

I. Xi. R. 34 All. 126, 129, 135 

See Hindu Law — Father’s debt 

I L. R 39 Calc. 862 

See Hindu Law — Legal necessity 

I. X. R. 34 All. 4 

See Hindu Law — Partition 

I. X. R. 34. All. 505 

See Hindu Law — Stridhan 

I. X R. 36 Bom. 424 

See Hindu Law— Succession. 

I. X R. 39 Calc. 319 
I. It. R. 34 All. 663 
I. Xu R. 35 Mad. 152 

MOKURARI LEASE 

See Digwari Tenure. 

I. L. R. 39 Calc. 696 


MORTGAGE. 

Col 

1. Construction of Document . . 246 

2 Estoppel 247 

3. Foreclosure .... 247 

4. Mortgage by Guardian . . 248 

5 Priority ..... 249 

6 Redemption 251 

7. Registration .... 255 

8. Sale of Mortgaged Property . 255 

9 Miscellaneous Cases . . . 256 


See Bengal Regulation ( XV of 1793) 

I. X, R. 34 All. 261 

See Civil Procedure Code, 1882, s* 

411 . I. X. R. 34 All. 223 

See Civil Procedure Code, 1908, s 

11 . . I. L. R 34 All. 599 

See Civil Procedure Code, 1908, s 

60 (7) (c) . I.L R. 34 All. 25 

See Company I. X. R. 36 Bom. 564 

See Contract Act (TX of 1872), s 39 

I. X. R. 34 All. 273 


MORTGAGE —contd. 

See Estoppel I. X». R. 39 Calc. 513 

See Family firm I. Xu R. 36 Bom. 515 

See Forfeiture I. X. R. 36 Bom 530 

See Fraud . I L. R. 36 Bom. 185 

See Hindu law — Joint family 

I. Xu R. 34 All. 549, 572 

See Limitation Act (IX of 1908) s. 3L 

I Xi. R. 34 All 375 

See Minor . X Xj. R. 34 All. 296 

See Pre-emption I. L. R. 34 All 416 

See Registration Act (III of 1877)» 

s 50 . „ I X,. B. 34 All. 631 

See Registration Act (XVI of 1908), 
s 17 (2) (xi) X Xi. R. 34 All. 528 

See Transfer of Property Act (IV of 
1882), s 59 . X Xi. R. 36 Bom. 617 

See Transfer of Property Act (IV of 
1882), s 90 .1 X. R. 34 All. 63 

See Transfer of Property Act (IV of 
1882), s. 101 I.LR.34 AIL 268 

See Trusts Act, s. 5. 

I. X. R 36 Bom. 396 

1 CONSTRUCTION OF DOCUMENT. 

1. „ Construction of 

document — Muakhiza ” — Transfer of Property 
Act {IV of 1882), ss. 58, 100 . A deed the 
basis of a suit for sale as on a mortgage opened 
with a recital that the executant had borrowed a 
sum of money, followed by a promise to pay the 
amount with interest at 2 per cent per month 
within a certain time, and then provided . 4 ‘ mua- 
khiza asl o sud ta yom-ul-ivasul upar (description 

of the share) haqiyat mmmuqir qaim lahega 

• • * lihaza bcitarik tamassuk muakhiza-i- 

; )adad ha likhaya ” Held, that this deed could 
not be construed at as mortgage. The word 
muakhiza did not necessarily imply a power of a 
sale, and there was nothing else m the deed from 
which an intention to give a power of a sale could 
be inferred Dalip Singh v Bahadur Ram (1912) 
I. X. R. 34 All. 446 

2 — Validity of, when- 

only part of the consideration paid — Mortgagee in 
possession cannot prescribe for higher interest by 
asserting a larger amount as due — Limitation Act, 
Sch 11, Ait* 144 , 148 Where only a part of the 
consideration for a mortgage has been paid, the 
mortgage is a good security for the amount that 
has validly passed. The mortgagee by remain- 
ing m possession for more than 12 years under such 
a mortgage, cannot by merely claiming to hold for 
the full amount, acquire by prescription a right 
to hold as mortgagee, for such full amount. Not- 
withstanding the assertion by the mortgagee of a 
larger interest than was validly passed to him 
by the mortgage^ article 148 of the Limitation Act 



( 247 ) 


DIGEST OF CASES. 


( 248 ) 


^MORTGAGE — contd. 

1. CONSTRUCTION OF DOCUMENT — concld. 

will apply to a suit for redemption by the mort- 
gagor Article 144 will not apply as article 148 
specially provides for the case Rajai TirTtmal 
Raju v Pandla Mathial Naidu (1911) 

ILE.35 Mad. 114 

3. Mortgage. Where 

•a mortgage is executed but there is a collateral 
-agreement that no obligation should attach 
under the instrument till payment of money 
on the one hand and delivery to the registeimg 
officer on the other, the moment the condition is 
fulfilled, obligation attaches nith effect fiom the 
date of execution and attestation of the document 
There is no analogy between a common law deed 
in England and a mortgage -deed m this country 
in this respect. Jadunandan Prosad Singh v 
Deo Narain Singh (1911) . 16 C. W. 1ST. 612 

2. ESTOPPEL. 

— - — Estoppel — Power of repre- 
sentatives of mortgagor to question validity of mort- 
gage — Adverse possession — Possession adverse to 
mortgagor not necessarily adverse to mortgagee 
Heldt that, although the representatives of a mort- 
gagor cannot as such question the validity of the 
mortgage, it may be open to them as mutawallis 
to plead that the property was wakf and that the 
mortgage of it was void Oulzar Ali v Fida Aliy 
1 L. R 6 All 24 , distinguished. Held, also, that 
a simple mortgage being not merely a security for 
a debt but a transfer of an interest in the property 
mortgagee!, a trespasser who ousts the mortgagor 
and holds the property adversely to him may by 
prescription become the owner of the limited estate 
which the mortgagor had in the property, but such 
adverse possession cannot extinguish the right 
of the mortgagee. Aqency Company v Short, 
L, R. 13 A. 'C. 793 , Smith v. Lloyd, 9 Ex 562 , 
Secretary of State for India v. Krishnamoni Gupta, 
Z. L. R. 29 Calc 518 , and Ismdar Khan v. Ahmad 
Husain, I L. R. 30 All 119, referred to Rama - 

ewami Chetty v. Ponna Padayachi, 21 Mad. L J. 
397, and Pratap Sahadur Singh v Maheshwar 
Bakhsh Singh ,12 0. C. 45. not approved Atfmadar 
Mandal v. Makhan Lai Day, 1 L R 33 Calc 
1015 , and Pafthasarathi Naikan v Lakshmana 
Naikan, 21 Mad L J., 467, approved and followed. 
Karan Singh v Dakar Ali Khan, I. L. R 5 All * 
1, discussed. Nandan Singh v. Jumman (1912) 
I. L. R. 34 All. 640 

3 FORECLOSURE 

X. — . — — Right to foreclo- 

sure and right to redeem, if co- extensive — Covenant 
to pay the mortgage money within a year, effect of. 
Unless there is an agreement to the contrary, the 
right of foreclosure and the right of redemption 
must be deemed co -extensive In each paxticular 
instance, therefore, it must be determined upon 
the terms of the contract between the parties whe- 


MORTGAGE — contd. 

3. FORECLOSURE — concld. 

ther there is any special provision in the contract 
which takes the case out of the general rule Where 
the covenant in the mortgage-deed was that the 
mortgagor shall pay the amount of principal and 
interest withm the term of one year : Held, that 
this clause was inserted for the benefit of the mort- 
gagor so that he may bo at liberty to pay the princi- 
pal with interest before the expiry of the year. Rose 
Ammal v Rayarathnam Ammal , I L R. 23 Mad. 
33, relied on. Held, further, that such a case falls 
within the class of cases in which the mortgage is 
payable before a certain day and not within the 
class where a day is fixed for the re-payment of 
the debt Raghubar Dayal v Budhu Lai, I L R 
8 All 95, and Brown v. Cole, 14 Sim, 427, distin- 
guished. Purna Chandra Sarma v Peary 
Mohan Pal Das (1912) I. L. R. 39 Calc. 828 

2 , Decree in fore- 

closure — Suit against legal personal representative 
of widow — Res pidicata — Suit for redemption by 
the widow's reversionary heir — Effect of decree on 
appeal on original decree — Decree of Appellate Court 
what it exactly should be — Civil Procedure Code 
{XIV of 1882), ss. 551, 577, 586. Decree in a fore- 
closure suit which was instituted against the mort- 
gagor, who was a widow, and which was wrongly 
continued in appeal by the legal peisonal represent- 
ative of the widow, and in which the reversioner 
was no party, is no bar to a suit for redemption 
by the reversionary heir. Where there is a decree 
on appeal which confirms the decree against which 
the appeal is made, it is the appellate decree to 
which regard must be had. The appellate decree 
supersedes the original decree. Noor Ali Chow- 
dhury v Koni Meah, I L. R 13 Calc. 13, followed, 
Semble The expression of law contained in s. 
577 of the Code of Civil Procedure of 1882 as regards 
the pioper course to be adopted m appellate decrees, 
viz-, that except when an appeal is incompetent 
as being out of time, or as coming within the pro- 
visions of s, 586, an appeal is not to be dis- 
missed, but the judgment is to confirm, vary or 
reverse the decree agamst which the appeal is 
made, is still applicable. Kail ash Chandra Bose 
v. Girija Sundari Debi (1912) 

I. L. R. 39 Calo. 925 

4. MORTGAGE BY GUARDIAN. 

4. Guardians and 

Wards Act (VIII of 1890), ss 29, 30 — Mortgage 
by guardian without Judge's authority— W drd 
benefited — Suit to enforce mortgage — Minor's remedy 
— Restitution of benefit — Equitable obligation of de- 
fendant. A mortgage of a minor’s property execu- 
ted by a certificated guardian without permission 
taken from the District Judge is voidable only. 
But it is not necessary that the person affected 
should sue to set aside the transaction, it is suffi- 
cient if he declares his will to rescind by way of 
defence m an action to enforce the mortgage 
agamst him Where it was found that the money 
raised by the mortgage was for the benefit of the 
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4. MORTGAGE BY GUARDIAN — concld. 

minor the latter cannot avoid the mortgage with- 
out restoring the benefit which he had received 
under it, this equitable doctrine being applicable 
as well to a defendant m an action on the mortgage 
as to a plaintiff seeking to avoid the mortgage 
The Eastern Moitage and Agency Co v Rebati 
Kumar Ray , 3 C. L J 260, followed. Hem 
Chandra Sarkar v Laltt Mohott Kar (1912) 

16 C. W. N. 715 

5. PRIORITY. 

1. Mortgage — P?ior 
and subsequent incumbrancers — Third mortgagee 
paying off first mortgage and claiming pnority as 
against second mortgagee — Presumption as to in- 
tention of third mortgagee. Where a mortgagee 
pays off prior incumbrances on the mortgaged 
property, it is 1o be presumed that he does so 
with the intention of keeping these incumbrances 
alive and using them as a shield should occasion 
aiise ; and he can so use them as much when he is 
a plaintiff suing for sale as when he is a defendant 
to an intermediate or subsequent mortgagee’s 
suit If the payment is made m the form of 
leaving part of the money with the mortgagee to 
be paid to the prior mortgagees, the subsequent 
mortgagee docs not thereby become the agent of 
the mortgagor for the purpose of paying off the 
prior mortgages Golcaldas Gopaldas v Puranmal 
Pi em&ulchdas, I L R 10 Calc. 1035, Dmobundhu 
Shaw Chowdhiyv Jogmaya Dasi, I. L R 29 
Calc 154, and Jagatdhar Naiam Piasadv A M. 
Brown , I L. R. 33 Calc. 1133, followed Tufail 
Fatma v Bitola, I. L R. 27 All 400, and Baij Nath 
v. Murhdhai All W N. 1907, 85, dissented 
from. GttrNarain v. Shadi Lal (1911) 

I. L. R 34 All. 102 

2. - - - Mortgage, right of 

person paying of prior — Cannot claim rights of prior 
mortgagee unless prior debt is completely satisfied. 
Where there are tw r o mortgages on a single pro- 
perty and a person advances money for the pay- 
ment of the first mortgage, the claim of such 
person to priority over the second mortgage 
cannot be sustained unless the first mortgage is 
entirely discharged. Hanumanthaiyan v Meen- 
atchi N aid it (1911) . I. Xi. R. 35 Mad. 183 

3. Sale of mortgaged pro- 

perty — Prior mortgage, extinguishment of — Intention 
of parties — Effect of payment of prior mortgage by 
subsequent mortgagee — Res 'judicata — Omission to 
laise issue in former suit when party thereto — Civil 
Procedme Code (Act XIV of 1882), s. 13, expl (2) 
— Transfer of Property Act (IV of 1882), s 85 — 
Parties to mortgage suits — Limitation Act, 1877 , 
Sch. II, Art 132 In a suit brought on a simple 
mortgage-deed, dated 17th February, 1888, to re- 
cover Rs 12,000 and interest, and to have it de- 
clared that the properties covered by the mortgage 
m suit, and by a zarpeshgi deed, dated 20th Nov- 
ember, 1874, were liable for the decretal amount, 
it appeared that by the deed of 1874 the properties 
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5. PRIORITY — contd 

m suit were hypothecated as security for Rs. 12,000* 
the mortgagee to have possession until the amount 
was repaid m 1887. Subsequently, on dates inter- 
mediate between 20th November 1874 and 17th 
February 1888, three of the properties m suit (the 
only properties concerned m this appeal) were 
further charged by simple mortgages, some oi them 
relating only to two of such properties, and one of 
them relating only to the third of such pioperties 
and suits on them were brought on 6th September 
1888,3rd May 1890, and 15th July 1890, and decrees 
for sale were obtained m them, the mortgagee of 
the mortgage in suit of 17th February 1888 or her 
representatives being made parties only to those 
suits and decrees which related to two of the pro- 
perties mortgaged The mortgage in suit was 
repayable in two years, and was by agreement 
of the parties to it, made for the express purpose 
of paying off the debt of Rs 12,000 on the zarpeshgi 
deed of 1874, and charged the same properties 
as were hyphothecated by that deed. The money 
then borrowed w^as, on 15th July 1888, in accord- 
ance with the agreement, applied m discharging 
the debt m the zarpeshgi deed, and that deed was 
then given up to the mortgagee of the mortgage 
m suit , and her representatives, on 16th June 
1891, assigned the mortgage m suit to the plaint- 
iffs, who on 22nd September 1900 instituted the 
piesent suit making defendants the representa- 
tives of the mortgagors, the representatives of the- 
mortgagee, and the persons whoso titles as decree- 
holders and purchasers arose under the intermediate 
mortgages made between 20th November 1874 
and 17th February 1888, claiming priority over 
the last set of defendants : Held, that, under 
the circumstances, the mortgagee of the mortgage 
in suit intended to keep alive for her benefit the 
charge created by the zarpeshgi deed of 20th Novem- 
ber 1874, notwithstanding that no formal assign- 
ment m writing of that deed was made ; and she 
thereby obtained priority over the mortgagees of 
the intermediate further charges, Dmobundhu 
Shaw Chowdhry v Jogmaya Dasi, I. L. R. 29 Calc. 
154 ; L. R 29 I. A. 9, followed Held , also, that 
m any case, she was, under s. 85 of the Trans- 
fer of Property Act (IV of 1882), a necessary party 
to all the suits on the intermediate mortgages, and 
consequently m the suits to which she or her repre- 
sentatives were made parties, her rights under her 
mortgage were barred by explanation (2) of s. 
13 of the Civil Procedure Code (Act XIV of 18S2) 
by her omission m those suits to put those rights 
in issue ; though such rights were not affected by 
the decree m the suit to which she or her repre- 
sentatives were not made parties. But, held , 
further, that the appellants * rights ot priority under 
the zarpeshgi deed of 1874 were barred by Art. 132 
of the Limitation Act (XV of 1877), the present 
suit to enforce them not having been instituted 
withm 12 years from the date when the money 
under that deed became repayable in 1887 Held , 
therefore, that they were only entitled m the pre- 
sent) suit to a decree for redemption of their interest 
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in the third property, the subject of the ^uifc, to 
which their assignors had not been made parties 
Mahomed Ibrahim Hossain Khan v. Ambica 
Per shad Singh (1912) . I. L, R. 39 Gale. 527 

6. REDEMPTION. 

1. Mortgage ■ — Suit for 

redemption of u^ahuctuaiy mortgage — Defendants 
■setting up title under sale of moi tg a goi's interest — • 
Title by adverse, possession — Separation of membei 
of joint Hindu family and purchase of property 
with self -acquired means — Possession adverse to 
mortgagors. These were cross appeals from the 
decision of the High Court m Muzaffar Ah Khan 
v. Parbati, I. L JR. 29 All. 640 The plaintiffs 
relied on a usufructuary mortgage of 1846 and 
sued for redemption of the property in suit, two 
shares in a village called Lohari. The case of the 
-defendants was that they were in possession not 
under the moitgage but under sales of the 27th 
of May 1853 and the 20th of March 1854, re- 
spectively, by which the equity of redemption 
in the shares mortgaged in 1846 had passed to 
those through whom they claimed title, and 
they pleaded adverse possession. Both the lower 
-Courts had upheld the later sale and dismissed 
the suit as to that share in Lohari. As to the earlier 
sale the Courts below had differed, the first Couit 
•upholding it, and the High Court deciding in favour 
of the plaintiffs On appeals by "both parties, it 
was immaterial, in the view taken by their Lord - 
ships of the Judicial Committee of that sale (27th 
May 1853) by what title Ashraf-un-nissa, one of 
the widows of the mortgagor, obtained the share 
•she took, and whether or not she had a daughter 
who survived him. Her sha^e was certainly trans- 
ferred by the sale to Baldeo Sahai, who, though he 
was the grandson of one of the mortgagees and the 
son of the other, with both of whom he had lived 
as a member of a joint Hindu family had, accord- 
ing to reliable evidence, separated from them and" 
at the time of the sale was carrying on, with a 
nucleus of property derived from his grandmother, 
s money-lending business from profits of which 
he was enabled to purchase, with self- acquired 
funds, the share in Lohari from Ashraf-un-nissa, 
who purported to sell it to him as a person who was 
not a mortgagee under the mortgage of 1 846 ; and 
he was therefore not precluded from setting up a 
■title by adverse possession, which it was conclusive 
in the evidence he had held for more than 50 years. 
'Their Lordships, therefore, white affirming the 
decision of the Courts below as to the later sale, 
reversed the decision of the High Court as to the 
earlier sale, and upheld that transaction also. 
Parbati v . Muz are ar Ali Khan (193 2). 

I Iw R. 34 All. 289 

2, Mortgage — Redemp- 

tion — Subsequent agreement qualifying right to 
redeem — Loss of deed — Onus of proving terms 
mortgage— Oudh Estates Act ( 1 of 1869 ), 


MORTGAGE — contd. 

6 REDEMPTION — contd. 

s . 6 — Limitation — Compromise barring right to 
redemption There is nothing m law to prevent 
the parties to a mortgage from coming to a subse- 
quent arrangement qualifying the right to redeem. 
In this case the mortgage which it was sought to 
redeem was dated in 1846, and m 1870, the mort- 
gagors had, m consideration of certam additional 
benefit reserved to them under a compromise, 
agreed to subject their right of redemption to 
certam conditions. The deed having been lost, the 
onus was on the plaintiffs to piove the terms of 
the mortgage, so as to show that the suit was not 
barred by s, 6 of the Oudh Estates Act (I 
of 1869) [see Raja Kishen Dutt Ram Panday v. 
Narendar Bahadoor Singh , L R. 8 I. A. 85], which 
onus he was found unable to discharge. Held 
(affirming the decision of the Judicial Commissioner 
of Oudh), that the plaintiffs were not in any case 
entitled to ledeem as long as there was no breach 
by the defendants of the covenants contained m 
the compromise. Shankar Din v. Gokal Prasad 
(1912) . . . I. Ii. R. 34 All. 620 

3. Mortgage — Non- 

payment of greater part of mortgage money — Mort- 
gagee allowed to redeem before expiry of term of mort- 
gage. Certain property was mortgaged by way of 
conditional sate for Rs. 599-15-0 for ten years. 
Of the mortgage money Rs. 50-15-0 only were 
paid, and the balance was left with the mortgagees 
for payment to prior incumbrancers. The mort- 
gagees did not pay off the prior incumbrancers, 
and, the mortgagor having meanwhile sold the 
mortgaged property, his assignees sued for redemp- 
tion of the mortgage before the expiry of ten years . 
Held, that, on equitable grounds, the defendants 
not having performed what was a most essential 
part of the contract, the plaintiffs ought to be 
allowed to redeem before the expiration of the 
period of ten years. Chhotku Rai v. Baldeo 
Shttkul (1912) . . I. Ii. R. 34 All. 659 

4. Transfer by mort- 

gagee — Rights of the transferee — Redemption *— 
Construction of statute — Legislative exposition — 
Limitation Acts (XV of 1877 and IX of 1908), Art . 
134. The plaintiffs sued m the year 1906 to re- 
deem a mortgage effected prior to the year 1854. 
The representatives -m-title of the mortgagee, 
claiming to be absolutely entitled, mortgaged the 
land with possession to A m 1894 and he sold 
his rights to defendant 5, The suit having been 
brought more than 12 years after the alienation 
to A, defendant 5 claimed as against the plaintiffs 
the interest of a mortgagee by virtue of his adverse 
possession under Art. 134 of the Limitation Act 
(XV of 1877). Held , that it was obligatory on 
the plaintiffs to redeem defendant 5 before they 
could recover possession of the property. Yesu 
Ramji Kalnath v. Balkrishna Lakshman, I . L. R. 
15 Bom. 583, Maluji v Fakirchand, I. L R. 22 
Bom. 225 , and Ramchandra v. Sheikh Mohidin, 
I. L . R. 23 Bom. 614. followed. Abhiram Goswami 
v. Shyama Charan Nandi , L. R. 36 I. A. 148 , 
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and Ishwar Shy am Chand Jiu v. Bam Kanai Ghose, 

I. L. B 38 Calc. 526, explained. The alteration 
m the language of Art. 134 of the Limitation 
Act (IX of 1908) was a legislative recognition of 
the soundness of the view that the Article was 
intended to give protection to all transferees for 
value including mortgagees. Swift v Jewsbury, 

L. B. 9 Q. B 312 , and Morgan v London General 
Omnibus Company, 12 Q B. D 201, referred to. 
Bagas Umarji v . Nathabhai Utamram (19111 
I. E R. 36 Bom 146 

5, — Mortgage — Bight 

of assignee of mortgagor to redeem first mortgage after 
a decree for redemption obtained by a puisne mort- 
gagee had become inoperative. A mortgaged certain 
properties to B and afterwards mortgaged the same 
with other properties to C C obtained a decree for 
redemption against B, but the decree was allowed 
to become inoperative by not being executed D 
obtained an assignment of the right of A in the 
mortgaged properties and also the rights of C there- 
in. A sued to redeem the mortgage in favour of 
B. Held , that although the suit by D as the assignee 
of C was not maintainable still it was competent 
to him as assignee of A to bring the suit after the 
decree obtained by C had become inoperative. 
Ktjttisseri Raman Namboodri v. Achutha 
Pishurodi (1904) . I. Ii. R 35 Mad. 42 

6. Usufructuary 

mortgage — Equity oj redemption, clog or fetter on — 
Lease — Bight to retain possession as lessee after satis- 
faction of mortgage . A provision m a mortgage- 
deed whereby the mortgagee is to remain in posses- 
sion after payment ox the mortgage debt is unen- 
foiceable as it acts as a fetter upon the right to 
redeem. When a mortgage deed is accompanied 
by a lease the effect of which is to keep the mort- 
gagor out of possession notwithstanding the dis- 
charge by him of the mortgage debt there is a fetter 
on the equity of redemption which the Court ought 
not to enforce. Ankinedu v. Subbiah (1912) 

I. L. R. 35 Mad. 744 

Usufructuary 

mortgage — Suit for redemption — Accountability 

of moi tgagee for illegal realisation of cess fi om tenants 
— Transfer of Property Act {IV of 1882), s 76 — 
Stipulation by mortgagee to pay a poition of profits 
to mortgagor — Subsequent an angement regarding 
mode of payment, if may be proved by parol evi- 
dence— Evidence Act {I of 1872), s 92. Under a 
usufructuary moitgage of 1877, the mortgagee 
undertook to pay to the mortgagor an annual sum 
of Rs, 10 odd and apply the balance of the profits 
to payment of revenue charges and interest on the 
mortgage-debt • Held, that oral evidence to prove 
a subsequent an angement under which the mort- 
gagee allowed the mortgagor to possess and enjoy 
a portion of the property m lieu of the payment 
was admissible m evidence masmuoh as it did not 
supersede or vary the stipulation regauling the 
payment but merely concerned the mode of pay- 
ment. Held, further, that in a suit for redemption 
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by the mortgagor the mortgagee was bound to 
account for the amounts they realised from the 
tenants as cesses subsequently imposed by the Cess 
Act of 1880, and payable bv the tenants to the 
mortgagor The mortgagee’s accountability is not 
limited to items within the contemplation of the 
mortgage contract hut may extend to amounts 
which the mortgagee was enabled to realise out of 
the moitgaged property by taking advantage of his 
position as mortgagee Ramavatar Singh v. 
Tulsi Prosad Singh (1911) . 16 C. W. N. 137 

8. , Mortgage — Practice 

— Bedemption decree under appeal by mortgagee 
— Deposit of decretal amount by mortgagor — Duty 
of mortgagee to withdraw under protest — Bespon- 
sibihty of mortgagee for toss of right m deposit by 
lapse of time although amount of decree increased 
by Appellate Court. In a suit for redemption the 
Court of the Judicial Commissioners in India 
passed a decree entitling the mortgagees to 
recover a certain sum on account of principal and 
interest, from which decree the moitgagees appealed 
to the Privy Council who increased the amount. 
Ponding the appeal the mortgagors had deposited 
the amount of the decree of the Judicial Commis- 
sioners, which however the mortgagees did not 
withdraw, as they might have done without pre- 
judice to their pending appeal, either by arrange- 
ment or the sanction of the Court in India or the 
sanction ?the Board which would have been given 
as a nSf!)er of course : Held, that if the amount 
deposited has lapsed to Government under the 
rules owing to the same not having been with- 
drawn in time, the mortgagees must give credit 
for the amount. Champat Singh v. Jangu Singh 
(1912) . . 16 C. W. 3ST. 793 

9. , Transfer of Pro- 

perty Act (IV of 1882), s. 85— Mortgage by Mitah - 
shara co-parceners — Suit for foreclosure in which 
sons of a mortgagor not joined — Decree if extinguishes 
son's right — Bepresentaiion of son's interest by 
father, when debt not charged as immoral. The plaint- 
iff ’s father, amongst other co-parceners of a joint 
Mitakshara Hindu family, executed a mortgage by 
conditional sale the term of which expired in 1888, 
whereupon the mortgagee instituted a suit for 
foreclosure against the mortgagors and obtained 
delivery of possession in 1889, in execution of the 
decree in that suit. The plaintiffs were not made 
parties in that suit, the mortgagee not havmg had 
notice of their interest at the time an i they brought 
the present suit in 1907 for icdcmption Held, 
that in the absence of allegation by the plaintiffs 
that the debt was an immoial debt, the father 
of the plaintiff sufficiently repiesentcd the plaint- 
iffs in the pievious suit, and with the extinction 
of the father’s right to redeem, the son’s right of 
redemption was also extinguished. Bunsee Das 
v Gena Lai Jha, 14 C L. J. 530, Bam Taran 
Goswami v Barneswar Malta, 11 C. W. N. 1078 , 
referred to Balki Mahapatra v Brojobasi 
Panda (1912) . . . 10 C. W. 3N. 1019 
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7. REGISTRATION. 

Mortgage — Regrstra' 

lion Act ( XVI of 1908), s 23— Registration of 
mortgage out of time by alter ing date — Lessee from 
executant if may question validity of mortgage regis- 
tered out of time— Estoppel Where a mortgage- 
deed had been presented for resfistiation more than 
four months after the date of its execution and 
its registration had been secured by the executant 
altering the date of the instrument : Held, that 
even assuming that the deed had been wrongly 
registered, theic bemg no fraud, the mortgagor 
would be estopped from taking the objection 
Held, further, that lessees fiom the mortgagor who 
took their leases after the registration of the mort- 
gage are, m the absence of fraud, equally estopped 
with the mortgagor from taking the objection 
Gopal Chandra Chuckraburtty v Surendry 
Kumar Roy Choudhry (1912) 

16 C. W. 3ST. 585 

8. SALE OF MORTGAGED PROPERTY 

1. Mor tgage — An ap- 

plication made on the 3rd July 1909, for an order 
absolute for sale by a mortgagee who hacl obtained 
the preliminary decree on his mortgage m the High 
Court on the 16th December 1886, was barred by 
Art 183 of Sch. I of the Limitation Act (IX of 
1908) or the corresponding article of Act XV of 
1877 The application was one to “ enforce a 
judgment ” within that article The meaning 
of the word “ enforce ” is not limited to realiza- 
tion by execution but may have a wider meaning 
Horendra Lall Rai Choudhurl v Maharam Dasi, 
h . r, 28 I A 89, referred to. Madhub Mom 
Dasi v. Pamela Lambert, 15 C W N . 337, distin- 
guished. Amlook Chand Parak v S arat Ciiadra 
Mukerjee (1911) * . 16 C. W. IN'. 49 

2 t Mortgage — Trans- 

fer of Property Act (IF of 1882), s 55, sub-s 
(5), cl- {b) — Vendor and purchaser — Mortgaged 
property sold subject to mortgage — Implied contract 
of indemnity — Seller damnified by reason of buyer 
not discharging mortgage-debt— Suit for damages 

h et s — Limitation — Limitation Act (XV of 1877), 
Sch. II, Art 83 — Measure of damages. Where 
one buys from another an equity of redemption 
subject to a mortgage and merely pays for the 
value of that equity of redemption, he contracts 
to protect his vendor from the obligation of the 
mortgage, the buyer’s contract with the mort- 
gagor being that the debt should not fall upon the 
latter. It is a contract of indemnity and the buyer 
would be bound without any specific contract to 
indemnify the seller. Tweedale v Tweedale , 2 
Brown's Rep. of Ch Cas . 153; 23 Beav. 341, relied 
on. Where a portion of the mortgaged property 
was sold subject to the mortgage, but the buyer 
having failed to pay off the mortgagee, the latter 
sued on his mortgage and the whole of the mort- 
gaged property was sold and the seller was dis- 
possessed of the lands which had been retained 


M O RT GAG 33 — contd. 

8 SALE OF MORTGAGED PROPERTY — concld. 

by him : Held, that a suit by the seller for damages 
against the buyei was governed by Art 83 of Sch. 
II of the Limitation Act, time running from the 
date when the seller was actually damnified, viz , 
the date of dispossession. The word “ contract 
m Art 83 does not mean an express contract. 
Queer e Whether, the deed of sale bemg regis- 

tered, the period of limitation was that provided 
by Ait 116 Qu'cere What under the circum- 
stances would be the proper measure of damages * 
Ram Barai Singh v Sheodeni Singh (1912) 

16 C. W. 3ST. 1040 

3 Mor tgage — Decree 

on mortgage — Decree set aside as against one 
mortgagor — Second suit to recover proportionate 
share of the debt maintainable A mortgagor died 
leaving him surviving a brother, two daughters 
and an illegitimate son The four sons of the 
brothei took an assignment of the mortgage from 
the mortgagee, and subsequently brought a suit 
for sale of the mortgaged property against the 
children of the mortgagor, and, inasmuch as they 
were themselves owners of part of the mortgaged 
pioperty, framed their suit as one for the recovery 
of specific shares of the mortgage money from the 
portions of the property m the possession of each 
of the defendants They obtained m this suit an 
ex parte decree, which, however, was set aside as 
against one of the daughters upon the ground that 
she was a mmor and not properly represented there- 
in. Held, that the plaintiffs were not precluded 
from maintaining a fresh suit against this defend- 
ant for the recovery of a share m the mortgage- 
debt proportionate to her share m the property. 
Rashid -un-nissa v . Muhammad Ismail Khan 
(1912) . . . . X. Ii. B. 34 All. 474 

9. MISCELLANEOUS CASES 

1. • Whether security kept alive 

for benefit of person making payment. — 

Mortgage, discharge of. The question -■ whether 
a mortgage which has been satisfied is to be con- 
strued as extinguished or kept alive for the benefit 
of the person who makes the payment, is a ques- 
tion of intention to he determined with reference 
to the surrounding circumstances as they exist 
at the time when the mortgage is discharged If 
it is to the advantage of the person paying that 
the security should bo kept alive, the law will 
presume that he intended to keep it alive Bhawani 
Koer v Mathura Prasad, 1 C. L. J. 31, referred 
to. Mahalakshmammal v Sriman Madhwa 
SlDHANTA OONAHINI NlDHI, Ld. (1912) 

I. L. B. 35 Mad. 642 

2 . Prior and subsequent mort- 

gages — Suit by first mortgage with impleading 
second — Decree and sale — Subsequent suit by second 
mortgagee against purchasers under decree %n first 
suit — Plaintiff held bound to redeem first mortgagee 
The plaintiff brought his suit for sale of certain 
property m satisfaction of a mortgage of the year 
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MORT GAGE — contd. 

9. MISCELLANEOUS CASES— contd, 

1877, which was a renewal of a mortgage of 1875. 
The defendants were purchasers at a sale in 
execution of a decree on a mortgage which 
bore a later date in 1875 than the plaintiff’s 
first mortgage, but was a renewal of a pre- 
vious mortgage of 1869. To the suit m 
which this decree had been passed the plaintiff 
had not been made a party. The defendants had 
been in possession of the property so purchased 
by them for some twenty years. Held, that the 
plaintiff had no absolute right to brmg the pro- 
perty to sale in satisfaction of his moitgage subject 
to the mortgage of 1869, and that in the circum- 
stances he ought to redeem that mortgage before 
bringing the property to sale. Mata Dm Kaso- 
dkan v Kazim Husain , I L. R. 13 All. 432, Ram 
Shankar Lai v. Ganesh Prasad, I L R. 29 All. 
385, Har Prasad v. Bhagwan Das, I. L. R. 4 All 
196, Kanti Ram v. Kutub-uddm Mahomed, I. L. R. 
22 Calc. 33, Baldeo Prasad v.' Uman Shankar, 
I. L. R. 32 All. 1, Mati-uTlah Khan v. Banwan 
Lai, I. L. R. 32 All 138, KanaiLalY. Hulas Singh, 
9 All. L. J. 29, Cangayan V ankataramana Iyer v. 
Henry James Colley Gompertz, 1. L. R. 31 Mad. 
425 , and Har Pershad Lai v. Dalmardan Singh, 
I. L. R. 32 Calc 891, referred to. Debendra 
Narain Roy v. Ramtaran Baneryee, I. L. R . 30 
Calc . 599, discussed and doubted. Manohar 

Lal Ram Babu (1912) X. I* R. 34 All. 323 

3. Prior and subse- 

quent mortgagees — Release of part of mortgaged 
property for less than its value — Suit for re- 
covery of entire balance of mortgage debt from the 
residue of mortgaged property Held, that a first 
mortgagee cannot be allowed to release part of 
the mortgaged property for less than its due pro- 
portion of the mortgage money and then claim a 
decree against the mortgagor and a puisne mort- 
gagee for the recovery or the whole of the balance 
of the mortgage money out of the remainder of the 
property. Mir Eusuf Ah Hap v. Panchanan 
Chatterjee, 15 C. W. N. 800, Hari Kissen Bhagat 
v. Velait Hossein, I. L. R. 30 Calc. 755, and Pon- 
nusami Mudahar v Srinivasa Naickan, I. L R. 
31 Mad 333, referred to. Jugal Kishore Sahu 
v . Kedab Nath (1912) I. L R. 34 All. 606 

4. Company — Mortgage— Managing 

agents — Articles of association, breach of, by man- 
aging agents — Acts requiring approval of directors — 
Presumption regarding internal management — 
Validity of deed irregularly executed — Equitable 
security — Winding up-— Lease — Liquidators m 
possession — Acquiescence of landlord — Arrears of 
rents and royalties , whether secured debts. The 
company’s articles of association empowered 
the managing agents, with the approval of 
the directors, to borrow or raise sums of money 
for the purposes of the company, and to secure re- 
payment of such sums by mortgage or charge of 
the property of the company, and to draw all such 
instruments as should be necessary for the carry- 
ing on of the business of the company, and directed 
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9. MISCELLANEOUS CASES — condd, 

that every instrument to which the seal of the 
company was affixed should be signed by at least 
one director, and countersigned by the managing 
agents. B. D., a stranger, advanced money to 
the company, which was credited in the company’s 
books under loan account, and was given an instru- 
ment by way of hypothecation or security, to which 
was affixed the seal of the company and which 
was signed by the managing agents, but it did not 
sufficiently appear that the money had been 
borrowed with the approval of the directors, and 
the instrument was not signed by any of the direc- 
tors as required by the articles : Held, that it 
was not necessary to show the approval of the 
directors, masmuch as this was a matter of internal 
management, regarding which the lender was, if 
he knew nothing to the contrary, entitled to assume 
as against the company that the managing agents 
had the authority or approval of the directors. 
The Royal British Bank v. Tuiquand, 6 El. & Bl. 
327, In re County Life Assurance Co., L. R. 5 Ch . 
App. 288, County of Gloucester Bank v. Rudry 
Merthyr Colliery Co., [ 1895] 1 Ch. 629, and In re 
Bank of Syria, \190T\ 1 Ch. 115, followed. With 
regard to the signature of a director, even if the 
security be not complete, the lender who had 
advanced money to the company upon the terms 
that security should be given him, is entitled under 
the rules of equity to have a charge upon the pro- 
perty of the company. In re Queensland Land 
and Coal Co , [18941 3 Ch. 181, and Pegge v. Neath 
Tramways Co., Ld., [18981 I Oh, 183 , followed. 
Where a landlord, to whom rents and royalties 
are payable by a company which goes into liquida- 
tion, acquiesces m the liquidators remaining m 
possession of the property leased, he cannot claim 
to be a secured creditor in respect of arrears of 
such rents and royalties. Charnock Collieries 
Co., Ld., v. Bholanath Dhar (1912) 

1. 1«. R. 39 Calc. 810 

MUNICIPAL! ASSESSMENT. 

Principle of assess- 
ment — Valuation of property, basis of— Appeal — 
Committee — Bengal JMumcipal Act [Ben. Ill of 
1884), ss 85, 114. In assessing tax upon persons 
under clause (a) of s. 85 of the Bongal Municipal 
Act, both the “circumstances” and the “pro- 
perty ’ ’ refer: ed to in the section must be within 
the municipality in question. S. 114 of the Bengal 
Municipal Act does not lay down that application 
shall be heard and determined by all the Commis- 
sioners appointed as members of the Appeal Com- 
mittee. Der Narain Dutt v. Chairman of the 
Baruepur Municipality (1911) 

I. L. R. 39 Calc. 141 

MUNICIPAL COMMISSIONER. 

See Bombay Municipal Act, s. 297. 

L L. R. 36 Bom. 405 

MUNICIPAL ELECTION. 

1. Claims, applications and 

objections of voters, notice of — List of Voter & 

K 
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MUNICIPAL ELECTIO N—condd. 

Calcutta Municipal Act (Beng. Ill of 1899), Sch. 
I V, rules 8 and 9 — Extension of time by Chairman, 
power of, for giving such notice — Specific Relief 
Act (I of 1877), s. 45, sub-s. (c) — Mandamus. Under 
iules 8 and 9 of Schedule IV of the Calcutta Muni- 
cipal Act, 1899, written notice of all claims, objec- 
tions, and applications referred to therein must 
be given to the Chairman on or before the 1st 
January immediately preceding each geneial elec- 
tion, and the Chairman has no power to extend 
the time beyond such date. Such notices must 
be lodged with the Chairman or the Election De- 
partment, and a lodging of such notices with the 
Secretary is not a proper lodging as required by 
the terms of the Act, even though the Secretary 
resides in the same building as the Corporation 
has its office, unless it can be shown that the Chair- 
man had authorized the private residence of the 
Secretary to be used as a place where such notices 
could be lodged The omission of a statutory 
officer to perform his public duties as to settlement 
of the election roll m the manner provided by the 
Act is a forbearance to do something that is not 
consonant to right and justice within the meaning, 
of s 45 of the Specific Relief Act, 1877 ; and 
therefore, if the Chairman has not performed his 
statutory duties, the Court will issue an order in 
the form of a rrumdamus. In the matter of R. C 
Sen (1912) . . . I. L. R. 39 Calc. 598 

2. Representation of associa- 

tions for voting power — Calcutta Municipal 
Act ( Beng III of 1899), ss. 37, 38 and Sch 
IV, rr 9 and 10 — 44 Any one individual person 
meaning of — Specific Relief Act (I of 1877), s. 45 — 
Practice — Appeal, right of In rule 9 of Sch 
IV of the Calcutta Municipal Act of 1899, the 
expression 4 4 any one individual person ’ ’ is con- 
trolled by the expression 44 association of indivi- 
duals ” immediately preceding, and the selection 
for the representation of the several associations 
indicated in the rule, is limited to the individuals 
composing the associations. A rule was obtained 
by a candidate for election as Commissioner of a 
certain ward calling upon the Chairman of the 
Corporation of Calcutta to show cause why he 
should not prepare and publish the revised list of 
voters for the ward under rule 10 of Sch IV 
of the Calcutta Municipal Act, by i ejecting appli- 
cations filed by a second candidate to have his 
name entered m the list as the representative of 
certain associations, and a copy of the rule was 
served on the second candidate, who together 
With the Chairman appeared and showed cause. 
The rule was made absolute. Quaere • Whether 
the second candidate had any right of appeal from 
the order. Nisith C. Sen, In re (1912) 

I. L. R. 39 Calc. 754 
MUNICIPAL RULES. 

See General Clauses Act (I of 1904), 

s. 23 . I. L. R. 34 All. 391 

MUNICIPALITY. 

See Bombay Municipal Act, s. 297. 

I. L. R. 36 Bom. 405 


MUNICIPALITY— cowcZd 

See District Municipal Act (Bomb at 
s. 96, sub-ss (2) to (5). 

I. L. R. 36 Bom. 61 

See District Municipal Act (Bombay), 

s 160 . I. L. R. 36 Bom. 47 

Election — Practice — Pe- 
tition agmnst elected member on ground of per - 
sonation of voters — Limitation — Fresh instances of 
personation allov'ed to be pleaded after expiry of 
time for filing petition . An electoi on the roll of a 
municipality filed a petition under the rules framed 
in that behalf by the Local Government against a 
successful candidate in a municipal election alleg- 
ing vanous instances of personation of voters for 
which the opposite party Was stated to be legally 
responsible. The petition Was filed within the 
time limited by law Held, that it Was competent 
to the Court m which such petition Was presented 
to allow the petition to he amended by the addition 
of fresh instances of personation. Nawab Khan 
v. Muhammad Zamin ( 1912) 

I. L. R 34 All. 649 

MUNSIP. 

See Sanction for Prosecution. 

I. L. R„ 39 Calc. 774 

MUTUAL CONSENT. 

See Burmese Law — Marriage. 

I. L. R. 39 Calc. 492 

MUTUALTIY. 

want of— 

See Specific Performance. 

I. L. R 39 Calc. 232 

N 

NEGLIGENCE. 

See Banker and Customer. 

I. L. R. 30 Bom. 455 

NEGOTIABLE INSTRUMENTS. 

Negotiable Instruments 

Act (XXVI of 1881), ss 46, 47, 48, 50—, Negotiable 
instrument if may be transferred by registered deed 
of gift — Transfer of Property Act (IV of 1882), s. 
123 — Mode in which transferee may enforce his 
rights — Evidence (Act I of 1872), s. 92 — Oral evi- 
dence to prove deed of gift to be donatio mortis causa . 
When the holder of a Government Promissory note 
purported to transfer it to another by a itegistered 
deed of gift : Held, that though there was no en- 
dorsement and delivery as contemplated by the 
Negotiable Instruments Act, there was a valid 
transfer of the document as a chattel, and the 
transferee was entitled to it and to the property 
referred to in it : [How such a voluntary trans- 
feree is to enforce recognition of his title and pay*- 
ment of the note not decided] Delivery of the 
property is not necessary where the gift is by 
a registered instrument. Oral evidence is not 
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NEGOTIABLE INSTRUMENTS— conoid. 
-admissible to prove that a document which in 
terms is an out-and-out gift was really meant to be 
a donatio mortis causa . Benode Kishore Goswami 
v. Ashutosh Mukhopadhya (1912) 

16 C. W. N. 666 

NEW TRIAL. 

See Presidency Small Cause Courts 
Act (XV op 1882), s 38. 

16 C. W. N. 25 

NIBANDHA. 

See Hindu Law — Hereditary Priest. 

I. L. R. 36 Bom. 94 

NOLLE PROSEQUI. 

See Criminal Procedure Code, s 437 

16 C. W. N. 983 

NON-FEUDATORY ZAMINDARS OF 
CENTRAL PROVINCES. 

See Act oe State 

I L. R. 39 Calc. 615 

NORTHERN INDIA CANAL AND 
DRAINAGE ACT (VIII OF 1873). 

ss. 7, 70— 

Penal Code (Act XLV 

of I860), s. 426 — Cutting walls of canal— Mischief 
• — Penal Provisions of the Canal Act not exclusive 
of the Indian Penal Code. Held , (i) that s. 70 of 
the Northern India Canal an Drainage Act, 1873, 
does not bar the prosecution of an accused person 
under any other law, for any offence punishable 
under the Canal Act ; (n) that it is an act for wilful 
mischief punishable under the Indian Penal Code 
for any person to make a breach m the wall of 
a canal. Emperor v. Bansi (1912) 

I. L. R. 34 All. 210 

NORTHERN INDIA FERRIES ACT 
(XVII OF 1878). 

s. 22— 

Feny — Illegal toll taken 

by servants of lessee — Lessee himself not responsible 
Held , that the lessees of a ferry could not be held 
responsible under s 29 of the Northern India 
Ferries Act, 1878, for the taking of unauthorised 
tolls by their servants when they were not present 
and took no part m the extortion Queen- 
Empress v. Tyab Ah , I. L It. 24 Bom 423 , distin- 
guished. Emperor v Behary Lal, (1911) 

I. L. R. 34 All. 146 

NORTH-WESTERN PROVINCES AND 
OUDH ACTS. 

1869—1. 

See Oudh Estates Act. 

1873— VIII. 

See Northern India Canal and Drain- 
age Act. 


NORTH-WESTERN PROVINCES AND 
OUDH ACTS — concld 

1878— XVII. 

See Northern India Ferries Act. 

1900—1. 

See United Provinces Municipalities 
Act 

1901—11. 

See Agra Tenancy Act. 

1901— III. 

See United Provinces Land Revenue 
Act. 

1904—1. 

See General Clauses Act. 

NOTICE. 

See Bombay Municipal Act, ss, 379, 
379A . . I. L. R. 36 Bom, 81 

See Civil Procedure Code, 1908, 0. 
XXI, r 16 I. L. R. 36 Bom. 58 

See Company , I. L. R. 36 Bom. 564 

See Municipal Election- 

I. L.R. 39 Calc. 598 

See Trusts Act, s. 5. 

I. L. R. 36 Bom. 396 

See Under-Raiyat 

I. L. R. 39 Cale. 278 

necessity of— 

See Further Inquiry. 

I. L. R. 39 Calc. 238 

NUISANCE. 

See Bombay Municipal Act, ss. 379, 
379A. . . I. L. R. 36 Bom. 81 

See Easement . I. L. R. 39 Cale. 59 

0 

OBJECTIONS. 

See Civil Procedure Code, 1908, 0. 
XLI, r. 22 . I. L. R. 34 All. 140 

OBSCENE PUBLICATION. 

Religious poem of spi*> 

ritual and allegorical character based on an incident 
narrated in a sacred book of great antiquity and 
dealing with the acts of divine beings — Work not 
calculated to deprave or corrupt morals — Penal Code 
(Act XLV of 1860), s 292 — Finding of facts. The 
test of obscenity is whether the tendency of the 
matter charged as obscene is to deprave and 
corrupt those whose minds are open to such im- 
moral influences and into whose hands such a pub- 
lication might fall. If in fact the work is one 
which would certainly suggest to the minds of the 
young of either sex, or even to persons of more 

K 2 
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OBSCENE PUBLICATION — concld. 

advanced years, thoughts of a most impure and 
libidinous character, its publication is an offence, 
though the accused has in view an ulterior object 
which is innocent or even laudable Reg. v. 
Hicklin, L. B. 3 Q B. 360 ; Steele v. Brannan , L. B. 
7 C P. 261; Queen-Empress v. Pai ashram Yesh- 
vant , I.ti.B.20 Bom. 193 ; Emperor v. Han Singh , 

I. L. B. 28 All. 100 ; Empress v. Indarman y 
I. L. B. 3 All. 837, followed. A religious or 
classical work does not become obscene, within 
s. 292 of the Penal Code, simply on account of 
its containing some objectionable passages, be- 
cause the tendency of such publications is not 
to deprave or corrupt morals. If objectionable 
passages in a religious book are extracted and 
punted separately and they deal with matters 
which are to be judged by the standard of human 
conduct, as where they relate to immoral acts 
of human bemgs, and the tendency of such 
publication is to deprave and corrupt those 
whose minds are open to immoral influences, 
the publication may not be justified, though the 
passages form part of a religious book. Where, 
however, a story which appears objectionable is 
taken from a religious book and printed separately, 
but it relates to beings whose conduct is not to be 
judged by the standard of human beings, it is not 
an obscene publication, as it would not, on account 
of its religious character, raise immoral thoughts 
in the minds of persons who believe in the divinity 
of beings whose acts and conduct are described 
in the story Where a poem was published in the 
Uriya language containing a story, complete m 
itself so far as it goes, of the dalliances of Badha and 
Krishna, who were described as divine personages 
and their acts as supernatural, the latt-ei being 
represented to be a boy of five, taken from 
the Uriya Haribans , a very sacred hook of the 
Uriyas, the incidents and sentiments being the 
same as, and the language not more objectionable 
than, that of the original, and it was in itself an 
^ld religious book of a spiritual and aUegoiical 
character, which had often been published and re- 
gistered without exception taken, and which was 
appaiently intended for Hindus who form the vast 
majority of the Uriyas and believe in the divinity 
of Badha and Krishna, and do not consider their 
doings as immoral. Held , that the publication was 
not obscene within the meaning of s. 292 of the 
Penal Code. Kherode Chandra Boy Chow- 
dhury v. Emperor (1911) I. L. R. 39 Calc. 377 

OCCUPANCY. 

See Land Revenue Code, Bombay, 

ss. 56, 214 . 1. 1.. R 36 Bom. 91 

OCCUPANCY HOLDING*. 

See Agra Tenancy Act (IT op 1901), 

s. 22 . . I. L. R. 34 All. 419 

See Estoppel . I. L. R. 34 All, 538 
I. L. R. 39 Calc. 513 

See Mandadari Tenure. 

I. L. R. 34 All. 155 


OCCUPANCY HOLDING- — contd. 

1. .. — Occupancy holding , 

non-transfer able — Usufructuary mortgage by tenant 
— Tenant remaining on land as sub-lessee of 
portion of holding and paying rent — Abandonment 
— Ejectment The execution by a tenant of a mort- 
gage of his non-transferable occupancy holding 
does not by itself amount to an abandonment of 
the holding because 'it is only on the assumption 
that the tenancy continues m operation that the 
mortgagee can have any subsisting interest m the 
land. Krishna Chundra Dutta v. Miran Bahama, 
10 C. W . N . 499, and Rasik Ball Dutt v. Bidhu - 
mukhi Dasi, 10 0 W N. 719, 4 G. L . /. 306, referied 
to. Where an occupancy raiyat executed a 
usufructuary mortgage of his holding, but con- 
tinued to pay rent to the landlord and remained in 
possession of a portion ot the holding as a sub-ten- 
ant under the mortgagor : Held, that the landlord 
was not entitled to treat the raiyat as a trespasser 
and sue him m ejectment. Chowdhury Mahadeo 
Pershad v. Sheikh Pachkari (1911) 

16 C. W. N. 322 

2, Limitation Act 

(XV of 1877), s. 28 — Dispossession by landlord of 
raiyat for two years , if extinguishes tenants title — 
Bengal Tenancy Act (VIII of 1885), Sch. Ill , Art. 3 
— Mortgage of holding to Goiernment for agricultural 
loan — Sale under Public Demands Recovery Act 
(Beng. I of 1895) — Interest which passes — Adverse 
possession against mortgagor if adverse to mortgagee. 
An occupancy raiyat bon owed money from. Gov- 
ernment for agricultural purposes on the aecurity 
of his holding, but having failed to pay up a certifi- 
cate, under the provisions of the Public Demands 
Recovery Act, was issued for the realization of his 
debt and the holding was sold : Held, that only 
the right, title and interest of the raiyat passed 
under the sale, as the Secretary of State for India 
in Council in adopting the procedure of the Public 
Demands Recovery Act, which does not contem- 
plate the realization of a security, must be taken to 
have abandoned the security. That the Secretary 
of State for India in Council could enforce the 
security only by a regular suit. Nand a Kumar 
Dey v. Ajodhya Sahu (1911) 16 O. W. N, 351 

3. — Sale in execution 

of decree — Consent of fractional landlord — Sale if 
legal. Where a decree-holder’s application for 
sale of an occupancy holding was granted to the 
extent of a 151 annas share upon the finding that 
co-sharer landlords to that extent had consented to 
the sale : Held, that in the present ^ state of 
authorities the order should be maintained, the 
purchaser purchasing at his peril. Shakaruddin 
Choudry v . Rani Hemangini Dasi (1911) 

16 C. W. N. 420 

4 , Mortgage by raiyat 

— Subsequent transfer to stranger — Collusive suit 
by landlord for ejectment and recovery of posses- 
sion — Landlord if in possession under paramount 
litis — Suit on mortgage — Landlord if necessary 
party — Transfer of Property Act (IV of 1882), s. 85. 
When it is found that a landlord obtained posses- 
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OCCUPANCY HOLDIN G — concld. 
sxon of an occupancy holding, alleged to be non- 
transferable, by bringing a collusive suit for eject- 
ment against a transferee from the raiyat : Held, 
"that m a suit by a mortgagee of the holding on his 
mortgage, the landlord would be a proper party, his 
possession of the holding restmg on acquisition from 
the transferee and not on a paramount title. 
Jogeswar Duttv. Bhuban Mohan Mitra, I L R> 33 
Dale 425, distinguished. Panchanan Ghose v. 
Mir Abdul Molik (1912) . 16 C. W. N. 920 

5. Bengal Tenancy 

Act ( VIII of 1885) — Transferability of occupancy 
holding — Custom and usage , proof of — Sale m exe- 
cution of decree — Landlord’s consent on receipt of 
nazarana . Where nazai s were as a rule paid to the 
zemindar and on payment of the nazar the pur- 
chaser was usually recognised by the landlord . 
Held, that it was not evidence of any custom or 
usage by which an unwilling landlord was bound, 
or evidence that the landlord was compelled, to 
recognise the purchaser on payment of nazar 
■whether he wished to do so or not. Bhogirath 
Chandra Mandal v. Sital Chandra Sirkar 
(1912) 16 C. W. N. 955 

OFFENCE. 

See Bioting . I L E. 39 Calc. 781 

OFFENCE COMMITTED ON THE 
HIGH SEAS. 

See High Court, jurisdiction or. 

' I. L. It. 39 Calc. 487 

OFFICIAL BECOBD. 

See Teishkhana Paper 

I L. B. 39 Calc. 995 

ONUS OF PBOOF. 

See Agreement to sell 

I. L. K. 36 Bom. 446 

See Burden of Proof. 

OPIUM. 

See Opium Act. 

See Opium Act (I of 1878), ss 5, 9. 

I. L. B. 34 AIL 319 

OPIUM ACT (I OF 1878). 

ss. 4, 5 and 9— 

Contract by which 

person without license is enabled to sell opium void . 
A and B were farmers of opium revenue under 
Government. They obtained a license from the 
Collector for the sale of opium, subject to the con- 
dition, among others, that they should not sell, 
transfer or sub-rent their privileges without the 
permission of the Collector A and B, without the 
sanction of the Collector, entered into an agreement 
with G , by which they admitted him as a" partner 
in the opium business. C brought a suit for dis- 
solution and winding up of the business. Held , 


OPIUM ACT (I OF 1878) — concld . 

s. 4 — concld . 

that the agreement was void and the suit was not 
maintainable. The effect of the agreement between 
A and B on the one hand and C on the other, was 
to enable C to sell opium without a license, an act 
directly forbidden by s. 4 of the Opium Act 
and made penal by s. 9 The contract being 
intended to enable C to do what was forbidden by 
law was unlawful and void The provisions of the 
Abkari and Opium Acts are not intended merely to 
protect public revenue but the prohibitions con- 
tained m them are based on public policy. The 
agreement was also illegal as it amounted to a trans- 
fer by A and B of their privilege to C, in violation 
of the condition against transfer subject to which 
the license was granted. The combmed effect of 
s. 4, 5 and 9 of the Opium Act is to make 
the transfer m violation of the conditions m the 
license, illegal Nalain Padmanabhan v. Sait 
Badrinadh Sarda (1912) I. L. B. 35 Mad. 582 

ss. 5, 9— 

— . — Master and servant — 

Liability of master for act of servant. Where the 
servant of a licensed vendor of opium, in the course 
of his employment as such servant, sold opium to a 
person under the age of fourteen years, it was held 
that the licensed vendor also was liable under 
s. 9 of the Opium Act even though he might 
not have been aware of the sale. Queen-Empress 
v, Tyab Ah, I. L> 24 Bom . 423 , followed. 
Emperor v. Babu Lal (1912) 

I. L. B. 34 All. 319 

OBAL AGBEEMENT. 

See Lease . I. L. B. 39 Calc. 663 

OBAL EVIDENCE. 

See Dekkhan Agriculturists 5 Belief 
Act, s 10A .1 L. B. 36 Bom. 305 

OSTENSIBLE MEANS OF SUBSIST- 
ENCE. 

See Security for good Behaviour. 

I. L. B. 39 Calc. 456 

OSTENSIBLE OWNER. 

See Transfer of Property Act (IV of 
1882), s. 41 . I. L. B. 34 All. 22 

OUDH ESTATES ACT (I OF 1869). 

s. 6— 

See Mortgage . I. L. B. 34 All. 020 
OVEBCBOWDING OF HOUSE. 

See Bumbay Municipal Act, ss. 379, 

379 A . I. L. B. 36 Bom. 81 

OWNER. 

See Bombay Municipal Act, ss. 379, 
379A . . I. L. B. 36 Bom. 81 
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■ liability of — 

See Rioting , I. L. R. 39 Calc, 834 

P 

FARDANASHIN DONOR. 

See Gift . I. L. R. 39 Calc. 933 

FARDANASHIN LADY. 

Execution of deed depriving 

herself of nearly all her property— -Burden 
of 'proof — Requisites to be proved — Concurrent 
findings on facts that burden had not been dis- 
charged — First Court's decision on that point affirmed 
by appellate Cowt — Finding sufficient to dispose of 
case . A pardanashin lady, separated from her 
husband, unable to read or write, and without 
independent legal advice, created an endowment 
of practically her whole property by a deed of 
which she appointed the appellants (plaintiffs) 
trustees In a suit for a declaration that the pro- 
peity was waqf and for possession of it : Held , 
that, as they relied upon the deed, the onus was on 
the appellants to show that the nature and effect 
of it had, at the time of its execution, been explained 
to and understood by the executant. Shambati 
Koeri v Jago Bibi , 1. L. R. 29 Calc. 749 ; L. R 29 

1 A 127 , followed. Upon the question whether 
that onus had been discharged, the Appellate 
Court in India affirmed the decision of the first 
Court to the effect that it had not, but nevertheless 
allowed an appeal to His Majesty in Council 
under s. 596 of the Civil Procedure Code (XIV 
of 1822) on the ground that the judgment of the 
lower Court had not been wholly affirmed. Held, 
that the findings of the Courts below amounted to 
concurrent findings of fact which could not be 
disturbed on appeal, and there being no “ substan- 
tial question of law ” the appeal must be dismissed- 
Karuppanan Servai v. Srinivasan Chetti , I. L. R. 
25 Mad. 215 ;L R 29 I. A. 38, followed. Sajjad 
Husain v. Wazir Ali Khan (1912) 

I. L. R. 34 All. 455 

FART-HEARD CASE. 

See Transfer . I L. R. 39 Calc. 140 

PARTIES 

See Civil Procedure Code, 1908, s. 92. 

I. L. R. 36 Bom. 168 

See Evidence Act (I of 1872) s 69. 

I. L. R. 34 All. 615 
See Landlord and Tenant. 

I. X». R. 39 Calc. 696 
See Mortgage . I. L. R. 39 Calc. 527 
See Second Appeal. 

I. L. R. 39 Calc. 687 
See Transfer of Property Aot, s. 107. 

I. Ij. R. 36 Bom. 500 


P ARTIE S— con cld. 

array of — 

See Hindu law — Joint Family 

I. L. R. 34 All. 549, 572 

joinder of — 

See Res judicata. 

I. L. R. 36 Bom. 207 
Execution sale — Re- 
versal of sale — Execution purchaser — ■ Transferee 
from the purchaser — Civil Procedure Code ( Act XIV 
of 1882), s. 311. A transferee from the execution 
purchaser is a necessary party to a proceeding 
for reversal of the execution sale, when such 
proceeding is commenced after the transfer has 
been effected Bibi Shanfan r. Mahomed Hubib- 
uddm, 13 C. L. J. 535 , and In re Hammersmith 
Rent-charge, 4 Exch. 87, referred to. MenajuddI 
Biswas v. To am Mandal (1911) 

I. L. R. 39 Calc. 881 

PARTITION". 

See Custom . I. L. R. 39 Calc. 41$ 

See Hindu law — Inheritance. 

I. L. R. 34 All. 234 

See Hindu law— Joint Family. 

I. L. R 36 Bom. 275 

See Hindu law— Partition. 

I. D. R. 34 All. 189, 505 

I. X.. R. 36 Bom. 379 

See Joint owners 

I. L. R. 34 All. 11$ 

See Res judicata. 

I. Xj. R. 36 Bom. 127 

suit for — 

See Court-fees Aot (VII of 1870), Sch. 

II, Art. 17 (VI) I. Xi. R. 34 All. 184 

See Hindu law — Debt. 

I. X.. R. 36 Bom 6$ 

1, Appeal against prelimi- 

nary decree — Final decree passed during pendency 
of appeal — Cross objections filed against final decree 
— Appeal against preliminary decree maintainable. 
Where the plaintiffs in a suit for partition had 
preferred an appeal from the preliminary decree, 
and had also, m the defendant’s appeal from the 
final decree, filed cross objections, it was held that 
there was no bar to the hearing of the plaintiffs* 
appeal against the preliminary decree. Kwriya 
Mai v. Bishambhar Has, I. L. R 32 All. 225,, 
and Narain Das v. Balgobind , 8 All. L. J. 604, 
distinguished. Muhammad Akhtar Husain Khan 
v. Tassadduq Husain (1912) 

I. Xi. R. 34 AIL 493- 

2. Decree awarding shares 

— Appeal — Death of a sharer leaving daughters — 
Decree for partition final — Severance effected by 
the decree can be displaced only by a legal decree in 
appeal. In a suit for partition the first Court 
passed a decree awarding to the sharers their 
respective shares. While an appeal against the- 
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decree was pending, one of the sharers died leaving 
two daughters. Thereupon a question having 
arisen as to whether the shares of the surviving 
sharers were liable to be increased owing to the 
death of the sharer pending the appeal : Held, 
that the pendency of the undecided appeal did not 
detract anything from the vitality or the force of 
the existing decree. Although the decree -was 
under appeal, it was not the less a final decree 
of a competent Court. The decree, once made, 
there and then determined the legal status or re- 
lation of the parties and the severance of interest 
so effected by the decree at the moment it -was 
pronounced could be displaced only by a legal 
decision in appeal. SaJcharam Mahadev Dange 
v Han Krishna Dange , I L R 6 Bom 113, 
explained Mahadev Laxman v. Govind Parash- 
ram (1912) . . I L. E. 36 Bom. 550 

PARTNERSHIP. 

1. Contract Act (IX of 

1872), s. 253 (10) — Partnership business carried 
on after death of partner on the assumption of re- 
presentative continuing as partner — Widow of 
deceased, a pardanashm lady, not taking any part 
in business and not examining accounts — Account- 
ability of woiking partners' — Accounts to commence 
f i om beginning of partnership, if accounts not settled 
— Partnership money, diversion of — Accounting 
with interest or profits — Remuneration to working 
partner— Balancing of accounts, effect of Where on 
the death of a partner the business was carried on 
on the assumption that his widow was a partnei • 
Held, that the conduct of the parties showed 
that there must have been a contract between the 
original parties that the partnership -would not 
be dissolved by the death of a partner within the 
meaning of cl. (10) of s. 253 of the Indian Contract 
Act, but should be continued with the represen- 
tative of the deceased as a partner. The mere 
balancing of account m a book of account does not 
itself constitute an account stated, much less 
does it constitute an account settled -which the 
parties cannot reopen. In a general account of part- 
nership deahngs, the time from which the account 
is to be m is the commencement of the partnership 
unless some account has since that time been 
settled by the partners in which case the last settled 
account will be the point of departure. Where 
one of the partnei s having the right to examine 
the partnership accounts did not for a long time 
exercise the right : Held, that unless fraud was 
established purchases and sales in respect of the 
business by the working partners should not be 
challenged, but they were bound to account 
for sums lyithdrawn from the partnership business 
and applied for purposes unconnected therewith 
-with the profits realised therefrom or -with interest 
at the option of the partner demanding the account. 
Where one of the partners wilfully leaves the 
others to carry on the partnership business un- 
aided, the Court may upon dissolution decree 
an allowance in favour of the partner who 
had carried on the business alone. Gokul Krishna 
Das v . Sashxmttkhi Dasi (1911) 16 C. W. N. 299 


PARTNERSHIP — conctd. 

2. —Partnership accounts 

— Banking concern, joint— Deposit by a partner 
payable with interest — Suit to recover deposit if 
maintainable — Suit if maintainable when suit for 
dissolution and accounts previously instituted — 'Civil 
Procedure Code (Act V of 1908), s 10, Where 
it was arranged between the mother and guardian 
of plaintiff, a minor partner of a banking 
concern, and his co-partners that each of the 
partners would be entitled to draw a certain 
fixed monthly allowance from the bank for 
personal expenses, but the minor’s allowance 
was by arrangement not taken out but permitted 
to accumulate with interest in the bank, 
and m a suit for dissolution and accounts by the 
plaintiff he applied for an older on the Receiver 
appointed in the suit to pay the amount of the 
deposit with interest, but the decision of the Court 
being adverse, he instituted a fresh suit for the 
recovery of deposits with interest less one- 
third, the proportion recoverable from himself as 
a partner, but the suit was dismissed, and pending 
an appeal from the order of dismissal the plaintiff 
obtained an order of the High Court in revision 
directing an account to be taken of the amount 
alleged to be m deposit if plaintiff’s appeal should 
fail Held, that the suit was rightly dismissed 
as barred by the provisions of s 10 of the Civil 
Procedure Code, as the matter m issue in the suit 
was directly and substantially m issue in the 
previously instituted suit To stay the suit 
according to the strict language of s. 10 until 
by the decision of the previous suit the matter 
would be res judicata was needless. Obiter : 
Though, on general principles, the claim of a partner 
against a joint banking concern must, in course of 
winding up proceedings, be postponed to those of 
outsideis, there may be cases m which the complete 
solvency of the bank is admitted and a partner 
might sue, like any other customer, for the taking 
separately of his private account as a customer 
and for the recovery of the balance found standing 
to his credit. Relief m such a case will only be 
refused when a partial account will work m justice 
to the other partners. Lindlay on Partnership, 
p 592 and Karri Venkata Reddi v Kollu Narasayya, 
I, L. R 32 Mad . 76, 80, relied on. Mohadeo 
Prosad Sahu v Gajadbar Prosad Sakh (1912) 

16 C. W. N. 897 

PARTY. 

See Res judicata. 

I. L.R. 36 Bom. 189 

PATTA. 

See Under-Raiyat. I. L. R; 39 Calc. 278 
PAUPER. 

See Civil Procedure Code, 1908, Sch. I. 

I Ii. R. 36 Bom 415 

PAUPER SUIT. 

See Civil Procedure Code (1882), 

s 411 . . 1. X,. R. 34 All. 223 

See Civil Procedure Code, 1908, 

O. XXXIII I. Ii. R. 36 Bom. 279 
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PAYMENT INTO COURT. 

See Crviu Procedure Code, 1908, 
ss. 47, 73, 0. XXI, r. 55— 

I. L. R. 36 Bom. 156 

PENAL CODE (ACT XLV OF 1860). 

ss. 34, 109, 467 — Forgery — Abetment 

of forgery — Abetment by conspiracy — Conspiracy at 
Cambay , foreign territory — Consequent forgery com- 
mitted in British India — Trial m Bntish India of the 
foreigner who conspired to forge at Cambay and who 
was in Cambay when the forgeiy was committed m 
British India — Jut isdiction. The accused was a sub- 
ject of the Cambay State. He lived there and traded 
with his business partner A. He conspired with 
A at Cambay and sent A to a professional forger 
at Umreth (a place m British India) with instruc- 
tions to instigate the latter to forge a valuable 
security. To facilitate the forgery, the accused 
sent his Ichata book with A. In pursuance of As 
instigation the forgery was committed at Umreth. 
On these facts, the accused was charged, m a Court 
in British India, with the offence of abetment of 
forgery under ss. 467 and 109 of the Indian Penal 
Code. The trying Judge referred to the High 
Court the question whether the accused, not being 
a British subject, was amenable to the jurisdiction 
of his Court : Heidi that the Court in British 
India had jurisdiction to try the accused, for the 
accused’s offence was not wholly completed 
within Cambay limits, but having been initiated 
there, was continued and completed within the 
British territory of Umreth. Where a foreigner 
starts the tram of his crime m foreign territory, 
and perfects and completes his offence within 
British limits, he is triable by the British Court 
when found within its jurisdiction. S. 34 of the 
Indian^ Penal Code provides not only for liability 
to punishment but also for subjection of a conspira- 
tor to the jurisdiction of a Court, though he con- 
spires at a place beyond the jurisdiction. 
Emperor v. Chhotalal Babar (1912) 

I, L. R. 36 Bom. 524 

ss. 97, 99 — House search by Police 

officer — General search — Search for specific article — * 
Criminal trespass — Bight of private defence 
* — Code of Criminal Procedure (Act V of 1898), 
ss. 438 , 43 7, 165 and 94 — District Magistrate , 
power of, to order further enquiry after discharge. 
Every person has a right subject to the restric- 
tions contained m s. 99 of the Indian Penal Code 
to defend property, whether moveable or immove- 
able, of himself or of any other person against any 
act which is an offence falling within the defi- 
nition of criminal trespass. The law does not 
empower a police officer to search an accused 
person’s house for anything but the specific articles 
which have been or can be made the subject of 
summons or warrant to produce. A general 
search for stolen property is not authorised and 
the law cannot be got over by using such an expres- 
sion as “ stolen property relevant to the case ” 
as the law requires the mention of specific things. 
Where one of the accused in resisting such a search 
pushed the Sub-Inspector and the latter ordered 


PENAL CODE (ACT XLV O fi 1 1860)— contd. 
S. 97 — condd. 

two constables to climb on his roof and break 
into the house, whereupon the villagers assumed 
a threatening attitude and threatened to cut 
them to pieces if they entered the house and this 
empty threat was sufficient to prevent the Police 
from committing the trespass : Held, that the ac- 
cused had not exceeded the right of private 
defence and were rightly discharged, and there was 
no ground for fuither enquiry Pranks ahg v. 
King-Emperor (1912) . 16 C, W, N. 1078 

ss. 99, 147, 323— 

See Rioting I. L. R. 39 Calc. 896 

. — ss. 114, 325 — Grievous hurt — Abetment 

by conspiracy Held, that when the evidence 
against the co -accused was that they themselves 
came with the first accused and joined in beating 
the deceased, they could not be convicted of abet- 
ting the causing of grievous hurt by their presence 
because they would have been guilty of abetment 
had they been absent If it be found that they 
all joined m the beating and that the specific act 
which caused the gnevous hurt was not brought 
home to any particular individual, they would be 
held liable under s. 34 of the Indian Penal Code ; 
if they aided and abetted or abetted by inten- 
tionally aiding the first accused m beating the 
deceased, then they would be liable under s. 326 
read with s 109 of the Indian Penal Code Jamir- 
uddi Biswas v King-Emperor (1912) 

16 C. W. N. 909 

s. 121 A— 

1. Conspiracy. — Abandonment of 

charge of dacoity , if a bar to trial for conspiracy. 
The fact that proceedings for participation m a 
dacoity against certain individuals were dropped 
owing to insufficiency of evidence, does not preclude 
a charge for conspiracy in respect of that dacoity 
from being brought against the same persons 
and others, for the criminality of a conspiracy 
is distinct from and independent of the criminality 
of overt acts. Emperor v. Nani Gopal, 15 C. W. N. 
593, distinguished. Pulin Behary Das v. King- 
Emperor (1911) . . 16 C. W. N. 1105 

2. — Association in lathi 

play if evidence of intention to wage war. Lathi 
play by itself is perfectly harmless, and standing 
alone cannot be treated as evidence of a conspiracy 
to wage war _ To attach sinister significance to 
the mere association in play or pastime of those 
that live m the same village or attend the same 
school would be dangerous specially when those 
exercises wore undertaken with a complete 
absence of secrecy and rather with a courting of 
publicity. Emperor v. Nani Gopal, 15 C. W. N. 
593 , followed Pulin Behary Das v King- 
Emperor (1911) . . 16 O. W. N. 1105 

3. ... — An association if a 

branch of a revolutionary organisation — Proof. Per 
Mookerjee, J . — In the absence of “ a joint design, 
a joint combination ” one association could not 
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TEWAIi CODE (ACT XLV OF I860)— 

contd. 

s. 121 A — contd. 

•be held to be a branch of another association 
proved to have had revolutionary designs. Pulin 
-Behajri Das v King -Emperor ( 1911 ) 

16 C. W. 29T. 1105 

4, — Letter written by 

■stranger to a conspirator if sufficient to establish 
former's connection with conspiracy . A letter 
written by a stranger to a conspirator which is 
not shown to have been received or replied to 
or otherwise acted upon by the latter is not suffi- 
cient to establish the former’s connection with 
the conspiracy so as to make his acts done m 
pursuance of the conspiracy. R v. Boulton , 12 
Cox. C . G 87 , 92, relied on. Ptjlin Behary Das 
v. King-Emperor ( 1911 ) . 16 C. W. "N . 1105 

5. Conspiracy, crime 

of, essence of — Overt acts , bearing of — Proof of 
■conspiracy, indirect — Acts of co-conspirators before 
•and after entry into conspiracy , if admissible and 
for what purpose — Members of revolutionary society 
not acquainted with its real object , if guilty of con- 
spiracy — Arms, find of, after arrest and pending 
prosecution of conspirator, if evidence Overt acts 
may properly be looked at as evidence of the 
existence of a concerted intension and m many 
eases it is only by means of overt acts that the 
existence of the conspiracy can be made out. 
But the criminality of the conspiracy is inde- 
pendent of the criminality of the overt act Hey- 
mann v. B t L B. 8 Q. B. 302 ; 12 Cox C. C. 383, 
O'Connell v. B , 11 Cl & F. 155 ; 1 Cox. C. C 413, 
and B v Duffleld, 5 Cox C C. 404, 434, referred 
to. The prosecution is not obliged to prove a 
-conspiracy by direct evidence of the agreement 
to do an unlawful act. If the facts proved are 
such that the jury, as reasonable men, can say 
■that there was a common design and the prisoners 
were acting m concert to do what is wrong, that 
is evidence from which the jury may suppose 
that a conspiracy was actually formed. B . v. 
Brown, 7 Cox C C. 442, followed. Where it 
appeared that certain members of a society 
found to be revolutionary were not acquainted 
with the real object of the society, not having 
been admitted to its secrets, it was held that it 
would not be proper to convict such members 
under s. 121 A of the Indian Penal Code. The 
-criminality of a conspiracy lying in the con- 
certed intention, once reasonable grounds are 
made out for belief in the existence of the con- 
spiracy amongst the accused, the acts of each 
conspirators m furtherance of the object are 
evidence against each of the others, and this 
whether such acts were done before or after his 
entry into the combination, in his presence or 
in his absence. Conspirators are not thereby 
necessarily subjected to punishment for every- 
thing done by their fellows ; but acts done prior 
to the entry of a particular person into the combi- 
nation are evidence to show the nature of the con- 
cert to which he becomes a party, whilst subse- 
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contd. 

s. 121 A— co ncld. 

quent acts of the other members would indicate 
further the character of the common design in 
which all are presumed to be equally concerned. 
B v. Murphy, 8 C. & P 297, 310 , B v. Bead c 
6 Cox C C 134, B. v. Stenson, 12 Cox C C. Ill, 
O'Keefe v. Walsh, 2 /. B 681, relied on. If arms 
were collected and secreted in furtherance of a 
conspiracy before the activities of the associates 
had been brought to an end by their arrest, the 
fact that they were discovered after the arrest and 
after prosecution had been started against them 
would not make the evidence of the find inad- 
missible at the trial. Pulin Behary Das v. 
King -Emperor (1911) . 16 C. W. N. 1105 

6. Possession of 

objectionable books if proof of guilty intention. 
The mere circumstances that a book of an objec- 
tionable character is piesent m the library of an 
individual or an association does not justify 
the inference that the teachings of the books are 
approved and adopted by persons who have 
access to it. The mere fact that books of a 
distinctly revolutionary character were found 
in the library of an association and were now 
and then read by some of its members, would 
not conclusively show that the object of the 
society was revolutionary. Emperor v Nani Copal, 
75 C. W. N. 594 , followed B v Watson, 2 
Starkie 116, 147 > 32 Howell St Tr 354; East 
on Pleas of the Crown, p 119, referred to The pre- 
sence of seditious literature of this description 
written by members of the society would however 
be an important element in furnishing a clue to 
their tendencies and designs. Per HaRINgton, 
J. — The utmost that can be said of porsons in 
whose library are found books which are calcu- 
lated to excite hatred against the English, is that 
they approved of literature of that nature and 
even that assumption would not m all cases be 
a just one. But the presence m the library of 
a Samity of violently revolutionary literature 
(some of them written m the hands of a member 
of the Samity) urging the destruction of the English 
and exulting persons who had murdered English 
people, justified the inference that the members 
of the Samity were imbued with the sentiments 
those documents expressed. Pulin Behary Das 
v _ Kin g -Emperor (1911) . 16 C. W 35T. 1105 

- ss. 121A, 123 — Conspiracy to wage war 
against the King and concealing existence of con- 
spiracy in furtherance thereof — Joint trial for both 
offences, if legal . Per Curiam When persons, 
engaged in a conspiracy within the meaning of 
s. 121A of the Penal Co le, m furtherance of 
their object conceal the existence of the conspiracy 
from the authorities, a charge under s. 123 of the 
Penal Code may be legally joined with one under 
s. 121 A. Barindea Kumar Chose v. King -Emperor, 
I. L. R. 37 Calc., 467 : 14 C. W. N. 1114, followed. 
Pulin Behari Das v, King -Emperor (1911) 

16 c. w. w. nos 
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PENAL CODE (ACT XLV OF I860)— 

contd . 

s. 124A — 

See Sedition. 

I. L. R. 39 Calc. 522, 606 

ss. 147, 332 — 

See Magistrate, Jurisdiction of. 

I. L. R. 39 Calc. 377 

X, g, 149 — Charge under s. 325, read 

with s. 149 ■ — Conviction under &. 325, ifl egal — s 34, 
when applicable . Where the accused were charged 
and convicted by the Magistrate under s. 147, In- 
dian Penal Code, and s. 325 read with s. 149, Indian 
Penal Code, and the Sessions Judge m appeal 
set aside the conviction under s. 147, Indian Penal 
Code, and altered the conviction under s. 325 read 
with s. 149, Indian Penal Code, to one under s. 325, 
Indian Penal Code : Held, when a person is charged 
by implication under s 149, Indian Penal Code, 
he cannot be convicted of the substantive offence 
When a Court draws up a charge under s. 325 read 
with s. 149, Indian Penal Code, it clearly intimates 
to the accused persons that they did not cause 
grievous hurt to anybody themselves but that 
they are guilty by implication of such offence 
inasmuch as somebody else in prosecution of the 
common object of the riot in which they were 
engaged did cause such grievous hurt. When 
these accused persons are acquitted of rioting 
obviously all the offences which they are said to 
have committed by implication disappear and 
the defence cannot be called upon to answer 
to the specific act of causing giievous hurt simply 
because it may have appeared m the evidence. 
S. 34, Indian Penal Code, can only come mto 
operation when there is a substantive charge 
The considerations which govern s 34, Indian 
Penal Code, are entirely different from and in 
many respects the opposite of those which govern 
s. 149, Indian Penal Code. Reazuddi v. King- 
Emperok (1912) . . . 16 C. W. N. 1077 

2. — Existence of com- 

mon object before commencement of fight not necessary 
to constitute offence — Criminal Procedure Code, 
ss. 237, 238, 423 ( b ) — Appellate Cowrt has power 
to convict accused of an offence of which he is 
acquitted m cases not falling under ss. 237 , 238. To 
constitute an offence under s. 149 the existence 
of a common object before the commencement of the 
fight is not necessary. It is enough if the common 
object is adopted by all the accused. The power 
of an Appellate Court under s. 423 (b) of the Criminal 
Procedure Code to alter the finding while main- 
taining the sentence is not confined to cases falling 
under ss. 237 and 238 of the Code. The finding 
which an Appellate Court may alter under s. 423 (b) 
may relate either to an offence with which the 
accused is apparently charged in the lower Court, 
or to one of which he might be convicted under 
ss. 237 and 238 without a distinct charge. In 
cases not falling under ss. 237 and 238, he cannot 
be convicted of an offence with which he was not 
charged m the lower Court. Where, however, he 
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has been charged and the lower Court has recorded 
a finding on such charge, the Appellate Court 
can alter the finding. Golla Hanumappa v. 
Emperor (1911) . . I. L. R. 35 Mad. 243- 

s. 154— 

See Rioting . I. L. R. 39 Calc. 834 

ss. 182, 211 — Sanction to prosecute 

— Criminal Procedure Code, s . 195. H. made a 

report against several persons ; including one S., 
at a police station charging them with rioting 
and voluntarily causing hurt. The police made 
inquiry and sent up several persons for trials 
but not S. Some of these were convicted by the 
Magistrate, but acquitted by the Sessions Judge. 
Thereupon, S. made a complaint to the Magistrate 
charging H with having made a false report m 
respect of himself to the police The Magistrate 
took cognizance of the complaint Held, that the 
Magistrate had no power to take cognizance of 
the complamt by reason of the absence of sanction. 
Emperor v. Hard war Pal (1912) 

I. L. R. 34 All. 522. 

s. 193— 

See Thumb-impression. 

I. L. R. 39 Calc. 345 

. s. 292— 

See Obscene Publication. 

I. L. R. 39 Calc. 377 

— s. 296 — Disturbing a religious 

assembly — Religious procession on a highway — 
Carrying of flags to a temple. Where certain 
Lodhas, who, with the sanction of the public 
authorities, had been carrying flags to a temple 
m procession through a public street, were attacked 
by persons who objected to the procession: Held r 
that such attack constituted a disturbance of the 
performance of a religious ceremony punishable 
under s. 296 of the Penal Code. Emperor v. 
Masit (1911) . . . I. L. R. 34 All. 7& 

s. 304A — 

See Causing death by rash or negli- 
gent ACT . I. L. R. 39 Calc. 855 

s. 366 — Kidnapping — Talcing out of 

custody. Where two girls under the age of 16 
/ years ran away from their houses and remained 
for nearly one or two days in the house of a woman , 
who belonged to the cast of Nailcs in Kumaun 
and no report was made to the padhan or the pat - 
wari • Held, that the woman in whose house the 
girls stayed was properly convicted of an offence 
under s. 366 of the Penal Code. Queen v. Gunder 
Singh, W R. Or. 6, dissented from. Emperor v. 
Jasauli (1912) . . I. L. R. 34 All. 340 

s. 379 — Theft — Removal of goods 

from a person's custody — Larceny . In order to 
constitute larceny there must be an intention 
to take entire dominion over the property, i.e. T 
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the taker must intend to appropriate the property 
to his own use, but there may be theft without an 
intention to deprive the owner of the property 
permanently. Hence, where a person snatched 
away some books from a boy as he came out of 
school and told him that they would be returned 
when he came to his house: Held, that the offence 
of theft had been committed. R v. Dickinson , 
R. & R. 420 ; Prosonno Kumar Patra v. Udoy 
Sant, I. L. R 22 Calc. 669, and Queen-Empress 
v. Agha Muhammad Yusuf, I. L R . 18 All. 88, 
referred to. Emperor v. Natjshe Ali Khais t 
( 1911) .... I. L. R. 34 All. 89 

— S. 392 — Charge, amendment by Ses- 

sions J udge before hearing evidence — Criminal 
Procedure Code, s. 227. Where the appellants 
were committed to the Court of Sessions on a 
charge of dacoity, and the Sessions Judge without 
assigning any reason, at the commencement 
of the trial amended the charge to one of robbery : 
Held, that it was improper for the Sessions Judge 
to thus alter the character of the charge before 
hearing evidence. That under the circumstances 
of the case the fact that the appellants pointed 
out the places where some of the articles stolen 
in a robbery were found was not sufficient evidence 
to convict them under s 392, Indian Penal Code 
or even undei s. 41 1, Indian Penal Code. Queen- 
Empress v. Gobinda, I. L. R . 17 All 576, followed. 
Paimttllah v . King -Emperor (1911) 

16 C. W. N. 238 

s. 399— 

See Magistrate I L. R. 39 Calc. 119 

s. 400 — Section to be strictly con- 
strued — Association for dacoity — Gist of offence — 
Kind of evidence sufficient to convict — Approver's 
testimony — Corroboration — Proof that accused mem- 
bers of a criminal tribe, value of— Previous convic- 
tion, value of, when no association established — Ac- 
quittal, effect of. The offence contemplated m s. 400 
of the Penal Code is one of a very special char- 
acter and entirely the creature of statute and 

should therefore be strictly construed. The Queen 
v. Moolctaram Sirdar, 23 W. R. Cr 18, leferred to. 
Association for the habitual pursuit of dacoity is 
the gist- of the offence punishable under the section. 
Although the evidence need not show the same 
degree of particularity as to the commission of 
each dacoitv as is required to support a substantive 
charge of that ciime, it must be established for 
the purpose of conviction under the section that 
the accused belong to a gang whose business 
is the habitual commission of dacoity. The special 
conspiracy must be proved. Empress v. Kure, 
All W. N. (1886) 65, 66 ; King- Emperor v. 
Tirumal Reddi, I. L. R. 24 Mad. 523 ; The 
Public Prosecutor v. Bonigm Pottigadu , I. L . R. 
32 Mad. 179, referred to. Corroboration of the 
testimony of an approver in a trial under s. 400, 
must connect the accused with the offence, viz., 
the association of a gang of persons for the business 
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of habitually committing dacoity. The general 
criminality of a tribe or caste cannot be imputed 
to individual members operating in gangs where 
the prosecution is under s. 400, and the fact that 
members of the tribe generally were alleged to 
have been implicated m several dacoities within a 
period of ten years preceding the trial was not 
sufficient proof against the persons under trial 
when it appeared that the tribe contained within 
it thousands of human beings. Where association 
for the purpose of habitually committing dacoity 
had not been made out, the mere fact that some of 
the accused had been previously convicted of 
dacoity oi theft or had been bound down to be of 
good behaviourunders.110, Criminal Procedure 
Code, was of no consequence. The fact that some 
of the persons undergoing trial for an offence 
under s. 400 had once been sent up on a charge of 
dacoity of which they were acquitted, could not be 
relied on to prove that they were habitual dacoits. 
No adverse mference can be drawn against accused 
persons after their acquittal. The Emperor v» 
Nani Gopal Gupta, 15 C. W. N. 593, Rex v. Plumber, 
[1902'] 2 K. B. 339, followed. Bonai v. The King- 
Emperor, 15 C. W . N 461, distinguished KadeR 
Stjn dab v. The Emperor (1911) 16 C. W. N. 69 

s. 415— 

See Evidence ActJ(I oe 1872) ss. 14, 
15 . . .LI*. R. 34 All. 93 

s. 426— 

See Northern India Canal and Drain- 
age Act (VIII oe 1873), ss. 7 and 
70 . . . I. L. R. 34 All. 210 

s> 429 — Cutting off the ears of a 

hoise is 4 maiming ' within section. The cutting 
off the ears of a horse is 4 maiming 5 within the 
meaning of s 429 of the Indian Penal Code* 
Marigowda v Srinivasa Rangachar (1912) 

I. L. R. 35 Mad. 594 

s. 441 — Criminal trespass, distin- 
guished from civil trespass — Placing hay-stacks and 
manure on another man's land — Intention to cause 
annoyance, must be found The placing of hay- 
stacks and manure on another man’s land may 
be civil trespass. It may cause annoyance in 
fact, but the act cannot be treated as criminaL 
trespass unless it is found that it was intended by 
the accused to be annoyance. 44 The distinction 
between civil and criminal trespass is one which 
is lost sight of by too many of the Subordinate 
Magistrates.” Meajan v. Sharaeatullah Khan 
(1912) . . 16 C. W. NT. 1007 

ss. 456, 457 — Charge of house- 
breaking to commit theft — Conviction under s. 456 , 
if proper — Misjoinder of charges — Charge under 
s. 457, conviction under s. 556, illegality of. An 
accused person who was being tried on a charge 
under s 457 for house-breaking with intent to 
commit theft, could not be convicted under s. 456, 
Indian Penal Code, without amendment of the 
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original charge. Although, it is not necessary 
under s. 456, Indian Penal Code, to specify any 
particular offences intended to be committed, 
when a particular offence is specified under s 457, 
Indian Penal Code, it is incompetent for the Court 
to convict the accused of house-breaking with 
■some other intent. Jharu Sheikh v The King- 
Emperor (1912) . . . 16 C, W. N 096 

S. 457 — ‘ Intent to annoy ’ what 

amounts to. A with a view to support a fraudulent 
•claim of title to a house, broke mto it during 
the temporary absence of the owner, assaulted the 
owner’s servant who was m charge of the house 
and took forcible possession of it : Held , that 
A was rightly convicted of the offence of house- 
breaking under s. 457, Indian Penal Code. 
Her Benson, J. — That an intent to annoy under 
s. 457 is established if annoyance m the ordinary 
course of events is known by the person committing 
the act to be the natural consequence of such act. 
A man must m law be held to intend the natural 
and ordinary consequences of his acts, irrespective 
of what his object was at the time of doing such 
•acts if at such time he knows what the ordinary 
and natural consequences will be. If he does an 
act which is illegal, it does not make it legal that 
he did it with some other object unless the object 
was such as would under the circumstances render 
the particular act lawful. Per Sankarin-Nair, 
J . — That although the act complained of necessarily 
involved annoyance, yet, unless the intention of 
the accused was to annoy, it may be that the act 
cannot be said to have been committed with mtent 
to annoy. Emperor v. Bazid , 1. L. R 27 All , 298 , 
referred to. Queen-Empress v. Rayapadayachi , 
I. L. R. 19 Mad. 240, referred to. A, however, in 
doing the act complained of mtended to use 
criminal force to the servant in possession and 
therefore intended to commit an offence. Sella- 
mtjtbxt SeRvaigaRan v. Pallamuthu KaRRttppan 
< 1911) .... I. L. R. 35 Mad 180 

ss. 494, 109— 

See Mahomedan Law — Bigamy. 

I. L. R. 39 Calc. 409 

S. 498 — Enticing away a married 

woman — Mainage — Hindu law — Whether marriage 
legal between a Bania and the illegitimate daughter 
of a Biahman and a Banya woman Held , that 
there was no reason why a marriage between a 
Banya and the illegitimate daughter of a Brahman 
father and Banya mother should not be valid 
according to Hindu law, especially when the 
marriage was recognized bj' the caste to which 
the husband belonged. Padam Kumar i v. Suraj 
Kumari , I. L. R 28 All 458 , and In the matter 
of t Ram Kumari , 1. L R. 16 Calc 264 , referred 
to. Emperor v Mad an Gopal (1912) 

I Xi. R. 34 All 589 


| PENALTY. 

See Contract Act, s. 74. 

I. Xi. R. 36 Bom. 164 

PENDING PROCEEDINGS. 

See Dekkhan Agriculturists’ Relief 
Act, s. 10A . I. L. R. 36 Bom. 305 

PERILS OP THE SEA. 

See Insurance . 10 C. W. N. 991 

PERMANENT TENANCY. 

1. Building lease — Lease, con- 

struction of — Peimanency, inference as to — Dwelling 
house — Long possession The mere facts that a 
lease of land was for dwelling purposes and that the 
lessees have been allowed to remain in possession 
of the land on payment of rent for a long period 
would not in themselves be sufficient to establish the 
permanent nature of the tenancy where there 
is nothing to show that the building was contem- 
plated to be or in fact was a masonry building 
Bar ad a Pro sad Barman v. Prasanno Kumar 
Das (1912) . . . 10 C W. N. 564 

2. * — — Lease — Presump- 

tion of permanency — Lease for building purpose — 
Long possession — Uniform rent — Permanency, ques- 
tion of mixed law and fact — Second appeal Where 
the origin of a tenancy was unknown, and it was 
established (i) that the original tenant and his 
successor had been in occupation of the land for 
over sixty years, (n) that the rent had never been 
varied, (in) that the tenancy had been treated 
by the landlord as heritable, and (iv) that the land 
was let out for residential purposes, the inference 
was held to be legitimate that the tenancy at- 
lts inception was permanent. The question of the 
nature of the tenancy is a mixed question of fact 
and law ; the inference as to the nature of the 
tenancy from the facts found is a question of law 
which can be gone into on second appeal. Moha- 
ram Chaprasi %. Telamuddin Khan (1911) 

16 C. W. N. 567 

PILGRIMAGE. 

See Hindu Law —Legal Necessity. 

I. L. R, 30 Bom. 88 

PLAINT. 

amendment of— 

See Civil Procedure Code, 1908, s. 92. 

I. L. R. 30 Bom. 168 

PLEADER. 

1 Duty towards client — Pleader 

in the mofussil — Winding up pi oceedmgs — Pleader 
must not represent parties whose interest are con- 
flicting — Bombay Regulation II of 1827 , s 56 By 
the custom of the mofussil a pleader employed 
by a party to a proceeding before a Court is 
bound faithfully and exclusively to serve that 
party throughout the whole proceedmg. The 
pleader in the mofussil is not merely an ad- 
vocate — he is the confidential legal adviser of 
his client and does for him those things which in 
the presidency towns are often done by solicitors. 
For legal advice, for the prosecution of legal 
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proceedings in all their stages, the client depends 
on the pleader. This dependence makes the posi- 
tion of the pleader peculiarly onerous and binds 
him to give exclusive attention to the interest of 
the client throughout any proceedings in which 
he is engaged. In winding up proceedings, a 
single pleader must not represent two different 
creditors whose interests are known to conflict. 
A pleader must not accept a vakalatnama when 
he knows that he cannot act for his client through- 
out the proceedings A pleader m defending 
himself against charges of professional misconduct 
made certain statements. He was dealt with 
under the disciplinary jurisdiction for making 
them. It was contended m his behalf that the 
statements made by him m defence must be re- 
garded as having been made by an accused and 
were therefore protected. Held , overruling the 
contention, that the pleader was writing to the 
Court as a pleader and was responsible as such 
for the statements made by him. Government 
Pleader v Bhagubai Dayabhai (1912) 

I. L. R. 36 Bom. 606 

2. Suspension of 

vakil from practising — Functions of Pleader and 
duty to the C ourt and to client — Rule 9 5 of Appellate 
Side rules of Madras High Court — Non-payment 
by vakil of printing charges for appeal though paid 
to him i by client — Misconduct of vakil in manage- 
ment of appeal — Letters Patent of High Court , 
s. 10 — Legal Practitioners ’ Act {XV III of 
1879 ) — S. 13. Under s 95 of the Appellate Side 
rules of the Madras High Court, pleaders “ are 
responsible to the Registrar for all translations 
and printing charges incurred by him on their 
behalf.” To that extent, therefore, the vakil 
must co-operate in the conduct of the suit with the ' 
Registrar, and with the Court under those regu- 
lations ; and vakils have also the general function 
applicable not only to the bar in general but 
also to solicitors at large, that they must in the 
conduct of all suits entrusted to them co-operate 
with the Court in the orderly and pure adminis- 
tration of justice. In a proceeding in the High 
Court to restore an appeal which had been struck 
off for non-payment of the printing charges, 
it appeared that the vakil for the appellant, though 
the money for that specific purpose had been re- 
ceived in his office from his client, had omitted to 
pay it to the Registrar, had not made any true 
and proper explanation to his client of the cause 
of the appeal being struck off but had allowed 
letters written by his clerks to go from his office 
to the client, and had even written one himself, 
which would lead him to believe that the appeal 
had been heard and dismissed in due course, 
and had also not given the Court, on the earliest 
possible opportunity any reason for his absence 
when the appeal was called on, except that other 
professional engagements had prevented him 
from being present, nor had he ever offered to the 
Court any explanation or apology concerning 
his conduct of the case nor expressed to the Court 
any regret for its effect. The vakil, after being 
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called on to show cause why he should not be* 
punished under the Letters Patent of the High 
Court, or the Legal Practitioners’ Act (XVIII of 
1879) for professional misconduct, was, whilst 
personally acquitted of any fraudulent or 
criminal act, suspended from practising for six. 
months : Held, on an appeal to the Judicial 
Committee, that the vakil had in his acts, and 
omissions to explain, regret, or apologise for them, 
utterly failed to perform what his honour and duty 
to his client and to the Court made it incumbent 
upon him to do ; and their Lordships while not 
interfering with his acquittance of direct and per- 
sonal fraud, did not see their way to acquit him 
of conduct in the management of the appeal, and 
of his client’s affairs, which caused the procedure 
of the Court to be the very opposite of what it 
should be, namely, responsible, orderly, and pure ; 
and they were of opinion that there was 
“ reasonable cause ” under s. 10 of the Letters 
Patent, for the sentence pronounced by the High 
Court, which was justified both in its pronounce- 
ment, and the extent of the suspension. In the 
matter of Krishnaswami AyyaR (1912) 

I. L. R. 35 Mad. 543 

PLEADINGS. 

Suit for cancellation of 

father's will b? ought by daughters— Plea of custom 
excluding daughters from mheiitance— Custom not 
allowed to be raised m this suit. On suit by the 
daughters of the testator for a declaration that 
a will alleged to have been executed by their 
-father was a false and fraudulent document and 
not binding on them, the defendants set up a custom 
by virtue of which the daughters, but not apparent- 
ly daughter’s sons, were excluded from inheritance 
to their father’s property. Held, that, as members 
of their father’s family, the daughters, who, but 
for the will, on the death of their mother, would 
take the property of their father, had a cause of 
action which entitled them to bring the suit, 
and the issue whether or not a custom existed 
excluding them from inheritance was not a fit 
and proper issue to be determined in the present 
suit. Risali v. Balak Ram (1912) 

I. L. R. 34 All. 35L 

PLEDGE. 

See Res judicata. 

I, L. R. 36 Bom. 189* 

POLICE ACT (V OP 1861). 

See Act of State. 

I. L. R. 39 Calc. 615 

POLYGAMY. 

See Burmese Law — Marriage. 

I. L. R. 39 Calc. 492: 

POOJYA CANTONMENT. 

See Cantonment Tenure. 

I. L, R. 36 Bom. 1 
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POSSESSION. 

See Fraud . I. L. R. 36 Bom. 185 
See Mahomedan Law — Gift 

I. L. R. 34 All. 465 

POSSESSORY SUIT. 

See Mamlatdars’ Courts Act, Bombay, 

s. 23 . . I. L. R. 36 Bom 123 

POSSESSORY TITLE. 

See Estoppel . I. L. R. 34 All. 538 

PRACTICE. 

See Charge, Cancellation of 

I. L. R. 39 Calc. 885 

See Civil Procedure Code, 1882, 

ss. 324 A, 272, 285 

I. Ii. R. 36 Bom. 519 

See Civil Procedure Code, 1908, ss 96, 

100 . . I. L. R. 36 Bom 360 

See Civil Procedure Code, 1908, s 

97 . . I. Ii. R 36 Bom. 536 

See Civil Procedure Code, 190S» 

O. XXI, R. 35 . I. Ii. R. 34 All. 150 
See Civil Procedure Code, 1908, 

O. XLI, r 22 . I. L. R. 34 All. 140 

See Civil Procedure Code, 1908, Sch. I, 
0. XXV, R. 1 AND O. XXXIII, R 1 

I. It. R. 36 Bom. 415 
See Criminal Procedure Code (Act 
V OF 1898), s. 263. 

I. L. R. 39 Calc. 931 
See Criminal Procedure Code, s. 476 
I. L. R 34 All. 267 
See Execution of decree. 

I. L. R. 34 All. 518 
See Fraud . I. L. R. 36 Bom. 185 
See High Court Rules, Bombay 

I. Ii. R. 36 Bom. 418 
See Land Acquisition. 

I L. R. 39 Calc. 33 

See Local Inspection. 

I. L. R. 39 Calc, 476 
See Municipal Election 

I. L. R. 39 Calc. 754 

See Municipality. 

I. L. R. 34 All. 649 
See Privy Council, Practice of 

I. L. R. 34 AIL 57 
See Probate . I. L. R. 39 Calc. 245 

See Transfer of Property Act, s 107. 

I. Ii. R. 36 Bom. 500 

Procedure — Rule to set 

aside consent decree . A consent decree once duly 
obtained cannot be set aside by a rule, but if it is 
sought to impeach it upon grounds of fraud, 
that must he done in a regular suit. The only 
.alternative which the law aSows is an application 
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for review of judgment Fatmabai v. Sonbai 
(1911) .... I. L. R. 36 Bom. 77 

PRAYERS. 

See Civil Procedure Code, 1908, s. 92. 

I Ii. R. 36 Bom. 168 

PRE-EMPTION. 




Col. 

1. Custom 

. 

284 

2. Pre-mortgage 


. 284 

3. Right of Pre-emption . 


. 284 


See Letters Patent, s. 10. 

I. L. R. 34 All. 13 
See Mahomed an Law — Pre-emption 

I. Ii. R. 39 Calc. 915 
I. L. R. 36 Bom. 144 

1. CUSTOM. 

■ Custom — W aj ib -ul-arz — 

Owner of isolated revenue free plots — Evidence of 
custom. The pre-emptive clause of a wajib-ul-arz 
contained the following provisions : — “If the owner 
of a share wish to sell it, he shall do so first to Ms 
near relation, who may be a co-sharer m the zamin- 
dari, and in case of his refusal to anyone he likes/ * 
Heidi that this by itself was not sufficient evidence 
of a custom giving owners of isolated revenue free 
plots of land in the village a right to pre-empt. 
Mawasi v. Mul Chand (1912) 

I. L. R. 34 All. 434 

2. PRE-MORTGAGE. 

— — Pre-emption (pre* 

mortgage) — J oint usufructuary mortgage — Further 
simple mortgage on share of one mortgagor in 
favour of same mortgagee — What amount the 
claimants of the right to pre-mortgage are liable 
to pay. Certain persons made a joint usu- 
fructuary mortgage of their property. On the 
same day one of them executed a deed by way 
of a further charge, or simple mortgage, of his 
share m favour of the same mortgagee. In a 
suit for pre -mortgage, of his share in this second 
mortgagor it was held that the plaintiffs were not 
liable to pay the sum secured by the deed of further 
charge wMch was a separate and independent 
transaction, but were entitled to pre-mortgage 
upon paying such amount of the mortgage debt 
as was proportionate to the share of the said 
mortgagor. Kalla v. Hargian (1912) 

I. L. R. 34 All. 416 

3. RIGHT OF PRE-EMPTION. 

1. Personal right — 

Transfer — Transfer of Property Act (IV of 1882), 
s. 6. The right of pre-emption is a purely person- 
al right which cannot he transferred to any one 
except the owner of the property affected thereby. 
Jasudin v. Saxharam Ganesh (1911). 

1. 1*. R. 36 Bom. 139 
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3. RIGHT OF PRE-EMPTION — concld. 

2. Mahomedan law 

— Demand made ££ on the premises ” — Demand 
made in the abadi which was part of the premises 
sold Where a person claiming pre-emption 
in respect of a certain zemmdan share proved 
that he had made the demand with witnesses while 
sitting on his chabutra m the abadi, which formed 
part of the premises sold, it was held that the de- 
mand of pre-emption was a good demand made 
“ on the promises ” within the meaning of the 
Mahomedan law Kulsum Bibi v Faqir Moham- 
mad Khan , I L R 18 All 298 , followed 
Muhammad Usman v. Muhammad Abdul Ghafur 
(1911) I. Ii. R. 34 All. 1 

3. Mahomedan law 

— Talab-i-mawasibat Where a person im- 

mediately on hearing of the sale of a house 
exclaimed ££ mera hah shafa hai ” and without any 
delay took the price and brought it to the vendee 
and claimed the house • Held, that the expressions 
used by him coupled with the circumstances con- 
stituted a sufficient first demand. Muhammad \ 
Abdul Rahman Khan v. Mahammad Khan , 8 All L. 

J 270, distmguished Muhammad Nazir Khan v 
Makhdum Bakiish (1911) I. L. R. 34 All. 53 

4. W azib-ul-arz — 

Custom — effect of 'joining in the purchase a co- 
sharer having an inferior right The vendee in 
a suit for pre-emption having equal rights with the 
pre-emptor. disables himself from resistmg a suit 
for pre-emption as much by associating with him- 
self m the purchase another co -sharer whose 
rights are inferior to those of the pre-emptor as 
by associating with himself a stranger. Gupte- 
swar Ram v. Rati Krishna Ram (1912) 

I. Xi. R. 34 All. 542 

5. Conditional decree 

— Decretal amount deposited m Court — Decree 
enhanced in appeal — Additional payment made 
not covering amount withdrawn as costs. A suc- 
cessful plaintiff pre-emptor deposited m Court 
the amount of the decree in his favour, but sub- 
sequently withdrew therefrom the amount of the 
costs decreed m his favour On the amount 
payable being enhanced on appeal, he paid into 
'Court the difference between the original and appel- 
late decrees : Held, that the decree had been 
fully complied with. Qopal Sar an v. Isht i, I. L R . 
fi All 351 , Balmukand v. Pancham, I. L R 
10 All . 400, Parmanand Raot v Gobardhan Bahai, 
1. L R. 28 All 676, and Bechai Singh v. Shami 
Nath , 8 All. L. J. Notes, p 27, followed. Ali 
Husain v. Amin-ullah (1912) 

I L. R. 34 All. 596 

PREJUDICE. 

See Local Inspection 

I. L. R. 39 Cale. 476 

PRELIMINARY DECREE. 

See Civil Procedure Code, 1908, s. 97 

I. L, R. 36 Bom. 536 


PRE-MORTGAGE* 

See Pre-emption I. L. R. 34 All. 416 

PRESENTATION. 

See Registration Act (III of 1877), 
s 32 .1. L. R. 34 All. 355 

PRESIDENCY MAGISTRATES, 
COURTS. 

. Presidency Magistrates 5 

Courts , jurisdiction of, inter se — Transfer, High 
Court has power of, from Court of Chief Presidency 
Magistrate to Court of another Presidency Magistrate 
— Criminal Procedure Code ( Act V of 1898), s 21, 
cl, (2) ; 526, cl {n) , Charter Act (1865), s 15. The 
Court of the Chief Presidency Magistrate and those 
of the other Presidency Magistrates aie ££ Courts 
of equal jurisdiction ” within the meaning of s. 
526, cl (n), Ciiminal Procedure Code (Act V of 
1898). The High Court has power to transfer 
a case from the file of the Chief Presidency Magis- 
trate to that of another Presidency Magistrate. 
In re Venkataswara Sastri (1912) 

I. L. R 35 Mad 739 

PRESIDENCY SMALL CAUSE COURTS 
ACT (XV OF 1882). 

s. 38 — New trial, power of Court to 

order — Judgment against weight of evidence S 38 
of the Presidency Small Cause Courts Act (XV 
of 1882) places no limitation upon the power of 
the Court to order new tiial in a matter when 
the judgment is manifestly against the weight 
of evidence ; such power is not restricted to 
questions of law only. Sassoon v. Harry Das 
Bhukut, 1 C. W. N. 44, relied on Smidt i Ram 
Prosad (1911) . . . 10 C. W. N. 25 

PRESIDENCY TOWNS INSOLVENCY 
ACT (III OF 1909). 

ss. 9 ( e) 9 10 — Partnership debt — 

Attachment of property m execution of a joint decree 
against partner — Property claimed on behalf of an 
endowment — Enquiry as to whether property attached 
was really judgment-debtors, if essential — General 
Clauses Act (X of 1897), s. 13 — Act or default, if to 
be personal of person sought to be adjudicated — Delay 
m applying for annulment S »9 (e) of the Presi- 
dency Towns Insolvency Act requires that the 
act or default which amounts to an act of insolvency 
must be a personal act or default of the particular 
individual or in certain circumstances of his agent. 
Where properties alleged to belong to three judg- 
ment-debtors remained under attachment m exe- 
cution of a joint decree agamst them for more than 
21 days : Held, that this alone could not be relied 
on as an act of insolvency on the part of H, one of 
the co-judgment-debtors when, m the execution 
proceeding, claim was laid to what was alleged 
to be his share of the property on behalf of an 
endowment, and that claim was pending when the 
adjudicating order was made against him and the 
other eo-judgment-debtors. On an application 
by H for annulment of the adjudication : Held, 
that the above act of insolvency on the part of 
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PRESIDENCY TOWN'S INSOLVENCY 
act (III OF 1909) — conoid. 

s. 9 — concld. 

his co-judgment-debtors could not be regarded as 
an act of insolvency on the part of H. Held , that 
it was necessary to inquire whether the property 
attached was m fact the applicant’s. An objec- 
tion that the application for annulment was not 
made till after the lapse of a considerable time, 
having been raised for the first time on appeal : 
Held , that there being no bar of limitation m the 
matter, this objection taken at this late stage 
should not be entertained Harish Chandra 
Mukerjee v The East India Coal Co , Ld. 
(1912) . . . . 16 C. W. N. 733 

PRESIDING OFFICER. 

absence of — 

See Sale in Execution of Decree. 

I. L. R. 39 Calc. 26 

PRESUMPTION. 

See Agra Tenancy Act (II of 1901), 
ss. 166, 201 . I. L. R. 34 All. 250 

See Evidence Act (I of 1872), s. 10S. 

I. L. R. 34 All. 36 
See Hindu Law — Joint Family Pro- 
perty . . I. Ii. R. 36 Rom. 275 

See Hindu Law — Partition. 

I. Xi. R. 36 Bom 379 

See Mortgage . I. L. R. 34 All. 102 
See Registration Act (III of 1877), 
ss. 32, 60, 75 . I. L. R. 34 All. 253 
See Transfer of Property Act (IV of 
1882), s. 101 . I. L R. 34 All. 268 

PREVIOUS ENJOYMENT. 

See Light and Air. 

I. Ii. R. 39 Calc. 59 

PRIMO GENITURE. 

See Hindu Law — Inheritance. 

I. L. R, 34 All. 65 

See Kunjpura, State of. 

* I. L. R. 39 Calc. 711 

PRINCIPAL AND AGENT. 

See Agra Tenancy Act (II of 1901), 
s. 194 . . I. L. R. 34 All. 98 

See Civil Procedure Code, 1908, 
s. 20 (c) . I. L. R. 34 All. 49 

See Company . I. Ls R. 36 Bom. 564 

See Contract Act (IX of 1872), s. 
235. . . I. L. R. 34 All. 168 

1, Contract — Undis- 

closed principal — Contract Act (IX of 1872), 
ss. 280 ( 2 ), 236. To enable an agent to sue on a 
contract under s. 230 (2) of the Contract Act, 
there must in fact have been a principal, though 
undisclosed, for whom he was acting in entering 


PRINCIPAL AND AGENT — concld. 
into the contract. Where a person in entering into 
a contract purported to act as agent for an un- 
disclosed principal, but in fact no such principal 
existed, and the person was in reality acting on 
his own account, he is debarred from suing on the 
contract by s. 236 of the Contract Act. RAMJr 
Das v. Janki Das (1912) 

I L. R. 39 Calc. 802, 

2. Limitation Act 

(XV of 1877), Sch. II, Arts. 89, 115 , 116 — Accounts , 
suit for, against sons of gomastha — Covenant 

to furnish annual accounts — Neglect to do so, if 
refusal — Suit by co-sharer for accounts of his share „ 
if lies. A suit for money found due on an account 
and a suit for an account are really one and the- 
same thing. Shib Chandra v. Chandra Naram, I.C . 
L. J. 232: I. L. X. 32 Calc 719, followed. Such, 
a suit lies on the death of an agent against his 
legal representatives, Lawless v. The Calcutta 

Landing and Shipping Co., Ld., I. L. R . 7 Calc ^ 
627, Jogesh Chandra v. Benode Lai Ray, 14 C . 
W. N 23, followed. Held (Coxe, J., dubitante)* 
that a suit for accounts not against the agent 
personally but against his legal representative,, 
is governed by Art. 115 or Art. 116 of the Limita- 
tion Act and not by Art. 89. The objection that 
a co-sharer cannot sue the gomastha of all the 
co-sharers for the accounts of his share only does 
not apply where the remaining co-sharers have 
been made parties defendants and a decree passed 
for an account of the whole agency Quaere * 
Whether, when there is a covenant by the agent 
to furnish accounts year by year, the neglect on 
the pait of the agent to furnish the accounts 
in respect of any particular year amounts to 
“ refusal to render accounts ” within the mean- 
ing of Art. 89. Quaere / Whether, where there 
is such a covenant, a suit against an agent for 
accounts of particular years when the agent 
has neglected to furnish accounts, or for the 
sum found due thereon, can be regarded as a. 
suit for compensation for the breach of a contract 
as contemplated by Arts. 115 and 116 of the 
Limitation Act. Jhappajhanessa Bibi v. Bama 
SuNDARI CHOUDHURANI (1912) 

16 C. W. N. 1042 

PRIOR AND SUBSEQUENT INCUM- 
BRANCERS. 

See Mortgage . I. L. R. 34 AIL 102 
PRIOR MORTGAGE* 

extinguishment of — 

See Mortgage . I. L. R. 39 Calc. 52T 

PRIOR AND SUBSEQUENT MORT- 
GAGES. 

See Mortgage. 

I. L. R. 34 AIL 323, 60$ 

PRIORITY. 

See Registration Act (III of 1877 
s. 50 . . I. L. R. 34 All. 6a 
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PRIVITY OP CONTRACT AND 
ESTATE. 

See Jurisdiction. 

I. L. R. 39 Calc. 739 

PRIVY COUNCIL. 

See Privy Council, Practice oe. 

_ Application for leave 

to appeal — Limitation — Admissibility of appeal 
filed after six months of the judgment — Time for 
taking copy of judgment and decree — Limitation 
Act (IX of 1908), s 12; Sch. I, Art 179 Clause 
( 2 ) of s 12 of the Limitation Act, 1908, applies 
to an application for a certificate under 0 XLV 
of the Code of Civil Procedure Eastern Mort- 
gage and Agency Co , Ld. v. Purna Chandra 
Sarbagna (1912) . I. L R. 39 Calc. 510 

PRIVY COUNCIL, PRACTICE OP. 

Point of law as a 

ground of appeal which had not been dealt with by 
the courts below — Appeal heard ex parte. It is 
contrary to the practice of the J udicial Committee 
to allow a point to be raised on appeal before them 
which had not been discussed in the Courts below, 
and on which their Lordships have not got the 
assistance of those Courts Jit Singh v Maharaj 
Singh (1911) . . . I. L R. 34 All. 57 

PROBATE. 

W ill — Standard of proof 

— Testamentary capacity — Evidence as to execution — 
Presumption — Expert evidence . relevancy and weight 
of — Practice — Succession Act ( X of 1865), ss 46, 
48, 50 — Evidence Act (7 of 1872), ss 3, 10, 45, 101, 
135. The standard of proof to establish a will 
required by the Indian Statutes, is that of the pru- 
dent man and not an absolute or conclusive one 
The doctrine m Tyrrell v Pamton , [1894], P 151, 
and j Barry v Buthn, 2 Moo P G 480, discussed 
Shama Churn Kundu v Khetr omom Dasi, I L R 
27 Calc 521 ; L R 27 I. A 10, referred to. The 
presumption against misconduct exists m a Civil 
case, though it may be rebutted by a lower standard 
of proof than that m a criminal trial Cooper v 
Slade, 6 H L. Gas 746, and Devine v W ilson, 10 
Moo . P. C 502, referred to The admissibility, 
relevancy and weight of the evidence of experts, 
discussed Per Woodroeee, J — If the cross- 
examining counsel, after putting a paper into the 
hands of a witness, meiely asks him some question 
as to its general nature or identity, his adversary 
will have no right to see the document, but if 
the paper be used for the purpose of refreshing 
the memory of the witness, or if any question be 
put respecting its contents or as to the handwriting 
in which it is written, a sight of it may then be 
demanded by the opposite counsel. Peck v. 
Peck, 21 L T R 670, referred to. Jarat Kumari 
Dassi v . Bissessur Dutt(1911) 

I. L. R. 39 Calc. 245 

PROBATE AND ADMINISTRATION 
ACT (V OB’ 1881). 

s. 37— 

Mohunt of math — 

Death — Application by claimant to office for 


PROBATE AND ADMINISTRATION 
ACT (V OP 1881) — contd. 

s. 37 — concld. 

letters of administration — Trust estate — Beneficiary 
— Shebait and idol, relation of. A mohunt is not 
the owner of the property of the math, and on hia 
death a person claiming to be his successor in office 
cannot apply under Act V of 1881 for letters of 
administration in respect of the math property. 
S 37 of the Act is intended to apply only to property 
in which the deceased person had ownership so as 
to constitute it a portion of his estate although 
he held it m trust. Ranjit Singh v. Jagannath 
Prosad Gupta, I. L R. 12 Calc. 375, distinguished. 
Mohunt Jib Lal Gir v Mohunt Jaga Mohan 
Gir (1898) .... 16 C. W. N. 798 

s. 50— 

1, — . Revocation of 

grant — 4< Just cause,” maladministration if — 
Quarrels between co-administrators, making grant 
useless and inoperative, if ground for annulment . 
Maladministration is not under s. 50, Expl. (4), of 
the Probate and Admmistiation Act, a 311 st cause 
foi 1 evocation of probate. Annoda Prosad 

v Kaliknshna, I L R 24 Calc 95, followed. 
The woids ‘‘ become useless and inoperative ” 
in s 50, Expl (4), of the Act imply the discovery of 
something which if known at the date of the 
grant would have been a ground for refusing it, 
e g , the discovery of a later will 01 codicil or a 
subsequent discovery that the Will Was forged 
01 that the alleged testator tvas still living Bal 
Gangadhar Tilak v. Sakwarbai, 7. L. R 26 Bom. 
792, approved One of two 3 'oint administrators 
! applied for the revocation of the grant to the other 
on the ground that in consequence of quarrels 
between them it had become impossible to carry 
on the administration and the grant had in this 
way become inoperative and useless : Held, 
that this was no ground for 1 evoking the grant. 
Gouk Chandra Das v Sarat Sundari Dassya 
(1912) . . . . 16 C. W. N 880 

2 Grant, revocation 

of — Creditors' rights to contest W ill propounded m 
fraud of creditors — Order holding applicant his right , 
if appealable — Interlocutory order Where eight 
years aftei the death of 5 one of his sous L 
obtained ietteis of administration with a copy annex- 
ed of an alleged will left by B which, if genuine. 
Would deprive another son S , who had meanwhile 
become heavily involved m debt, of a very large 
share of his inheritance : Held, that the creditors 
of S were entitled to apply for revocation of the 
*will, their application being based on the ground 
that the piobate had been obtained m fraud of 
creditors Sheikh Azim v. Chandra Nath Namdas, 

8 C. W. N. 748, Nilmoni Singh Deo v. XJmanath 
Mookerjee, I L. R 10 Calc. 19, Kishan Dai v. 
Satyendra Nath Dutt I. L. R. 28 Calc. 441, referred 
to Semble No appeal lay from an order of the 
tual judge holding that the creditors had locus 
standi to contest the will, the same bei g merely 
interlocutory Sheikh Azim v. Chandra Nath 
Namdas, 8 C. W. N. 748, Abhiram Das v. Gopal 


L 
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PROBATE AND ADMINISTRATION 
ACT (V OP 1881) — concld. 

s. 50 — condd. 

Das , I. L. B. 17 Calc 48, referred to. Lakhi 
Narain Shaw v Multan Chand Daga (1912). 

16 C. W. N. 1099 

ss. 78, 79, 86 — 

See Administration Bond 

I. X. R. 39 Calc. 563 

ss. 79, 80 — Administration bond — 

Assignee not enforcing bond — Second assignment^ if 
valid — Order, if appealable An administration 
bond can be assigned by the District Judge upon 
conditions, under s. 79 of the Probate and 
Administiation Act. But there is no provision in 
the law authorising the District Judge to assign 
it again while the first assignment is still in force. 
Where the first assignee having come to terms 
With the administrator, other persons interested 
in the estate applied to have the bond transferred 
to them and the application was granted : Held, 
that no appeal lay from the order, but the order 
being without jurisdiction could be set aside m 
revision. Brojo Nath Pal v. Dasmoni Dasi, 2 
C. L . B. 589 ; Abhiram Das v. Copal Dass, I. L. B. 
17 Calc. 48, followed. Umacharn v. Muktaheshi , 
I. L. B. 28 Calc. 149, commented on. Sheikh 
Kal imttdpin v . Musstt. Mahurni (1912). 

16 C. W. N. 662 

s. 89— 

See Mahomed an Law — Pre-emption. 

I. X. E. 36 Bom. 144 

s. 112— 

See Legacy . I. X. E. 36 Bom. Ill 

PROCEDURE. 

See Civil Procedure Code, 1908, 

O. XVII, R. 3 ; 0. IX, R. 4 

I. X. R. 34 All. 123 

See Civil Procedure Code, 1908, 

O. XXI, R. 23 . I. X. R. 34 AIL 612 

See Civil Procedure Code, 1908, 

0. XLI, r. 33 . I. X. R. 34 All. 32 
See Criminal Procedure Code, ss. 107, 
145 . . I. X R. 34 All. 449 

See Criminal Procedure Code, s. 250. 

I. X. R. 34 All. 354 
See Offence committed on the high 
seas . . I. X. R. 39 Calc. 487 

See Penal Code (Act XLV of 1860), 
ss. 182, 211 . I. X. R. 34 All. 522 

_ — Bight to set aside consent 

decree. A consent decree once duly obtained 
cannot be set aside by a rule, but if it is sought to 
impeach it upon grounds of fraud, that must be 
done m a regular suit. The only alternative 
which the law allows is an application for review 
of judgment. Fatmabai v . Sonbai (1911) 

I. X. R. 36 Bom, 77 


PROCESSION. 

See Highway . I. X. R. 35 Mad. 28 

PROCXAMATION OP SALE. 

See Civil Procedure Code, 1882, ss. 287, 

293 . . I. X. R. 36 Bom. 329 

See Sale in Execution of decree. 

I. X. R. 39 Calc. 26 


PROFITS, SUIT FOR. 

See Agra Tenancy Act (II of 1901), 
ss. 166, 201 . I. X. R. 34 All. 250 


PROHIBITORY ORDER. 

Jurisdiction — Execu- 
tion of deciee — Civil Procedure Code (Act V of 1908), 
0. XXI, r . 46— Competency' of Court to issue prohibi- 
tory order outside its 'jurisdiction restraining a 
person from paying a debt due to the judgment- 
debtor. It is not competent to a Court, in execu- 
tion of a decree for money to attach, at the in- 
stance of the decree-holder, a debt payable to the 
judgment-debtor outside the jurisdiction, by a 
person not resident within the jurisdiction of that 
Court. Begg, Dunlop & Co. v. Jagannath 
Marwari (1911) . . I. X. R. 39 Calc. 104 


PROMISSORY NOTE. 


See Evidence Act 

PROOF. 


(I of 1872), s. 91. 

I. X. R. 34 All. 158 


— standard of— 

See Probate . I. X R. 39 Calc. 245 


1. Per Woodroffe, 

J, — A Court cannot assume that a document 
was proved from the refusal of opposing counsel 
to cross-examine to it. The latter is entitled 
to wait until the Court ruled whether the 
document was proved or not. In the goods of 
Gopessur Dutt (1911) . . 16 C. W . N. 265 

2. — Title, evidence of, 

direct proof when not available — Conduct and 
admissions of defendant as proof of title — Mulki 
papers, evidentiary value of — Begisteis kept under 
Beg. VIII of 1800, entries in — Statements 
against proprietory interest— Statements in road- 
cess returns as to character of interest — Burden of 
proof, when shifted — Effect of erroneous statement 
as to nature of^tenuie by unauthorised person — 
Purchase at execution sale held under s 124 ( Beng . 
Act I of 1879), limited to interests actually sold . 
When owing to lapse of time and other causes 
direct evidence of title, e.g., a sanad or grant, 
is not available, it is enough for the plaintiff 
to establish a primd facie case, if the evidence 
on which it is based is corroborated by the conduct 
and admissions of the defendant or his predeces- 
sors -in-mterest, or unrebutted by any positive evi- 
dence which can be relied on Kali Sankar 
Sahai v. Pratap Udai Hath Sahi Deo (1911) 

36 C. W. N. 683 
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PROSECUTION WITNESSES. 

cross-examination of — 

See Charge, cancellation- of. 

I. L. R. 39 Calc. 885 

PROTECTION OF JUDICIAL OFFI- 
CERS. 

See Trespass . I. L. R. 39 Calc, 953 

PROTHONOTARY. 

See High Court Rules, Bombay. 

1. 1*. R 36 Bom. 418 

PROVINCIAL INSOLVENCY ACT (III 
OF 1907). r 

s. 15 — Debtor's application for insol - 

vency not made bond 'fide — Adjudication , if may 
be refused. Quaere : Whether if upon the facts 
before the Court it is clear to the Judge that 
the debtor applying for insolvency is not an 
insolvent he is bound to adjudicate him an 
insolvent. Girwardhari v. Joy Narain, I. L. R. 
32 All. 645 , XJday Chand Maity v. Ram Kumar 
Khara , 15 C. W. N . 213, Sheikh Samiruddin v. 
Srimati Kadumoyi Dasi, 15 G. W. N. 244, and 
Kali Kumar Das v. Gopi Krishna Ray, 15 
C. W. N. 990, referred to. Sheikh Golam 
Rahman v. Shaikh Wahed Ali (1912) 

16 C. W. N. 853 

— s. 16 — Secured Creditor — Landholder 

and tenant — Suit for arrears of rent — Declar- 
ation of insolvency in force at date of suit. A 
land-holder is not, as regards an agricultural 
tenant, a secured creditor within the meaning of s. 
16 (5) of the Provincial Insolvency Act, 1907. 
Although he possibly may be in a position to distrain 
even whilst a declaration of msolvency is in force, 
he cannot without the leave of the Court sue for 
arrears of rent. Raghubir Singh v. Ram Chandar 
<1911) . . . . I. L. R. 34 AH. 121 

ss. 16, 31 — Civil Procedure Code, 

1908, 0. XXXIV, r. 6 — Application for decree 
over against two judgment-debtors one of whom had 
been declared insolvent. Where one of two mort- 
gagors against whom a decree under 0 XXXIV, r. 
6, of the Code of Civil Procedure was otherwise ■ 
obtainable had been declared an insolvent under 
the provisions of the Provincial Insolvency Act, 
1907, but the other had not : Held, that the 
decree-holders could not be granted a decree 
over as against the insolvent, but could only prove 
their debt m the insolvency proceedings. Barter 
v, Dubeux and Company, L R. 7 Q. B. D. 413, 
referred to. Mamraj v. Bbij Lal Chaxravarti 
<1911) .... I. L. R. 34 All. 106 

ss. 16, 34 — Execution of decree 

against insolvent during pendency of insolvency 
proceedings — Right of decree-holder in respect of 
property attached and sold and money attached 
before adjudication. Whilst proceedings in in- 
solvency under the Provincial Insolvency Act 
1907, were pending, certain immoveable property 
<of the insolvent was attached and sold m execution 
£>t a decree against him, and the proceeds deposited 


] PROVINCIAL INSOLVENCY ACT (III 
OF 1907 )— contd 

s. 16 — concldi 

in Court for the benefit of the decree-holder. The 
decree-holder also attached certain moneys which 
had been paid into Court to the credit of the insol- 
vent but up to the date of the order of adjudica- 
tion had taken no further steps to possess himself 
thereof. Held, that the decree-holder was entitled 
as against the receiver to the benefit of the proceeds 
of execution of his own decree, but not to the money 
I of the insolvent which he had attached. Peacock 
v. Madan Gopal, I. L. R. 29 Calc. 428, followed. 
Sri Chand v. Murari Lal (1912) 

I. L. R. 34 AH. 628 

ss> 24, 26 — Insolvency — Application 

by a creditor to have his name entered in the 
schedule of creditors — Right of the scheduled creditors 
to make objections — Revision. Creditors whose 
names are already in the schedule prepared under 
s. 24 of the Provincial Insolvency Act, 1907, are 
entitled to be heard before the debt of a creditor 
who comes in at the last minute under s, 24 (J) 
of'the Act is entered in the schedule. Allahabad 
Bank, Limited v. Murlidhar (1912) 

I. L. R. 34 All. 442 

ss. 43, 46 — 

See Civil Courts Act, 1887, ss 8, 20 

I. L. R. 34 All. 383 

— : s. 46 ( 4 ) — Appeal — Limitation — Ap- 

plication of general provisions of the law of 
limitation — Limitation Act (IX of 1908), ss 12 and 
29. The Provincial Insolvency Act is a special 
law within the meaning of s. 29 of the Indian 
Limitation Act, but, masmuch as it is not in 
itself a complete Code, there is nothmg to 
prevent the application thereto of the general 
provisions of the Indian Limitation Act. Such 
general provisions do not “ affect or alter ** the 
period prescribed by a special law, but only the 
manner m which that period is to be computed. 
Jugal Kishore v. G,ur Narain, I. L. R. 33 All , 
738, overruled. Beni Prasad Kuari v. Dharaka 
Rai, I. L. R. 23 All. 277,' Joti Sarup v. Ram 
Chandar Singh, All. Weekly Notes, 1902, 34, and 
Veetamma v. Abbiah, I. L. R. 18 Mad. 99, followed. 
Poulson v. Modhoosoodun Paul Chowdhry , 2 
W. R , Act X, 21, Unnoda Persaud Mookerjee 
v. Knsto Coomar Moitro, 15 B. L. R. 60 note, 
Nagendra Nath Mullick r. Mathura Mohun Parhi, 

I. L. R. 18 Calc . 368, Girija Nath Roy Bahadur 
v. Patane Bibee , /. L. R. 17 Calc. 263, Bihari 
LoU Mookerjee v. Mungolanath Mookerjee, I. L. 
R. 5 Calc . 110, Golap Chand Nowluckha v. 
Krishto Chundar Das Biswas, I. L. R. 5 Calc . 
314, Nijabutoola v. Wazir Ali I. L . R. 8 Calc. 
910, Khetter Mohun Chuckerbutty v. Dinabashir 
Shaha , I. L. R 10 Calc. 265, Guracharya v. Presi- 
dent of the Belgaorum Town Municipalities, I. L. R. 

8 Bom. 529, Kullayappa v. Lakshmipaihi, I L. R, 

12 Mad., 467, Abdul Hakim v. Latif-un-nessa 
Khatun , I. L. R. 30 Calc. 532, and Sura) Bali 

L 2 



( 295 ) DIGEST OE CASES. ( 296 ) 


PBOVINCIAL INSOLVENCY ACT 
(III OP 1907) — concld. 

s. 46 (4) — concld 

Prasad v. Thomas , I. L. R. 28 All. 48 , referred 
to. Dropadi v. Hira Lal (1912) 

X. L. R. 34 All. 496 

PROVINCIAL SMALL CAUSE COURTS 
ACT (IX OP 1887). 

' — — s. 25 — Jurisdiction of High Court — 

Revision — Refusal of leave to amend plaint Held , 
that the refusal on the pait of a Couit of Small 
Causes of permission to amend a technical defect 
in the plaint amounted to an nregulanty such as 
would justify the interference of the High Court 
in revision under s 25 ot the Provincial Small 
Cause Couits Act, 1887. Heydorn and Company 
v Muhammad Shari (1912) 

I. L. E. 34 All. 348 

Sell. IX, Art. 31— 

See Trespass . I. L. R 35 Mad. 726 

— Seh II, Art. 35 — sub. cl (l ) — 

Threat to assault — “ Injury to the pa son ” — 
Exemption from the cognizance of the Court of 
Small Causes. A suit to lecovei damages from 
the defendant who ran after the plaintiff with a 
shoe m hand threatening to beat him and using 
abusive language, but did not actually touch the 
plaintiff's person,is a suit foi “ injury to the person” 
within the meaning of clause 35, sub-clause (l) of 
the second schedule of the Provincial Small Causes 
Courts Act: (IS of 1887), and is not within the 
cognizance of the Small Cause Court. Govind 
Balerishna v Pandurang Yinvyak (1912) 

I. L R. 36 Bom. 443 

PUBLIC DEMANDS RECOVERY ACT 
(BERG. I. OP 1885). 

sale under — 

See Occupancy Holding 

18 C. W. N. 351 

PUBLIC GAMBLING ACT (III OP 
1867). 

s. 5 — Jurisdiction — Power io %s±ve 

search warrant — “ Officer invested with the full 
powers of a Magistrate ” — Sub-divisional officer 
issuing warrant for search outside his sub-division. 
Held , that a search warrant issued under s 5 
of the Public Gambling Act, 1867, by a first 
class Magistrate was not invalid by reason of 
the fact that the house to he searched was 
situated outside the limits of the tahsils m re- 
spect of which such Magistrate had been appointed 
sub-divisional officer Emperor v. Abbu Singh 
( 1912) . . . . I. L. R. 34 All. 597 

, s. 12 — “ Mere game of shill ”• — Game 

of chance. Held , that a game which is in fact 
only to a very slight extent a game of skill 
and almost entirely a game of chance, is not a 
game which is excluded by reason of s. 12 of the 
Gambling Act, 18G7, from the previous provisions 


PUBLIC GAMBLING ACT (III OF 

1867) — concld. 

— s. 12 — concld . 

of that Act. Han Singh v. King -Emperor, 6 
C. L J 708 , distinguished Emperor v. Ahmad 
Khan (1911) . . I L. B. 34 .All. 96. 

PUBLIC NUISANCE. 

See Criminal Procedure Code, 133 

I. L. R. 34 All. 345* 

PUBLICATION. 

proof of— 

See Sedition. 

I. L. R, 39 Calc. 522, 606 
PUNJAB RULING CHIEFS. 

See Kunjpura, State of 

I L. R. 39 Calc. 711 

PURCHASE FREE OP INCUMBRAN- 
CES. 

See Sale for arrears op Revenue 

I. L. R. 39 Calc. 377 

PURCHASER, PENDENTE LITE 

See Mesne Profits 

I. L. R. 39 Calc. 220' 

PUTNI REGULATION (VIII OP 1819). 

s. 14 — Irregular sale under, if voidable 

or void — Sale if may be impugned collaterally 
— Limitation Act (XT T of 1877), Sch II, Art . 
12 Wheie a Putin has been sold under the 
Putm Regulation and no suit has been bi ought 
under s 14 of that Regulation to set aside that 
sale . Held, that the sale cannot be impugned as 
invalid collaterally by way of defence m a 
suit bi ought by a pm chaser of the putm for 
ejectment Irregulanty m the service of notices 
in such sale does not make the sale a nullity 
Iiregular sales under the Regulation are voidable 
and not void and they can only be avoided by the 
procedure lajd down m the Regulation and within 
the time allowed for such suit by Art 12, Sch II 
of the Limitation Act Ramsona Chowdhuri 
v. Nava Kumar Singh a Chowdhuri (1911) 

16 C. W. N. 805 

S. 17 (c) — Antecedent balances , if 

recoverable by resale of the tenure Under the 
provisions of s 17, cl (c) of the Putm Regula- 
tion, arrears of rent for a period antecedent to the 
period to recover the rent of which the tenure 
had been sold, must be regarded as peisonal debts 
recoverable under the ordinary procedure for the 
recovery of debts and not by resale of the tenure. 
Jagannath v Mohiuddin Mirza , I. L. R 37 Calc . 
747 , followed Peary Mohun Muhhopadhya v„ 
Sreeram Chandra Bose, 6 C. W. N. 794, dissented 
from. Khitish Chandra Acharya Chowdhury 
v. Khulna Loan Company, Ltd. (1912) 

16 C. W. N. 804 
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R 

RAILWAY. 

See Railway Company. 

* See Railways Act (IX op 1890). 

RAILWAY ADMXXISTRATIOIX. 
liability of— 

See 4 ‘ Shawls , 5 5 meaning of. 

I. L. R. 39 Cac. 1029 

RAILWAY COMPANY. 

See Carriers . X. Xi. R. 39 Calc 311 

liability of— 

See Railways Act (IX of 1890), s. 75. 

I. L. R. 34 AIL 656 

Goods consigned for 

carnage — Risk note , Form B — Company absolved 
from liability in all cases except negligence or dis- 
honesty of its set vants — Onus Where goods were 
consigned to a Railway Company for carriage, 
the contract being embodied in a risk not e, Form B, 
under which, m consideration of the Railway 
'Company accepting a lower freight the con* 
signor absolved the Railway Company from all 
liability for loss or damage to the goods, subject, 
however, to the proviso that the Company would be 
liable for loss due to wilful negligence on the part 
of their servants or due to thefts by its servants 
or agents : Held, that the onus lay on the person 
seeking to charge the Railway Company with 
damages for loss of goods to show that the case came 
within the proviso. Sheobarut Ram v. The 
Bengal North-Western Railway Co (1912) 

16 C. W. IX. 766 

RAILWAYS ACT (IX of 1890). 

s. 47 — 

1* — Rules 44 made ” 

by a Railway Company , what are — Sanction of 
Government — Publication — General rules framed by 
Government Rules adopted by a Railway Com- 
pany though not originally prepared by it would 
satisfy the requirements of g. 47 of the Railways 
Act, if thoy were subsequently sanctioned by the 
Governor-General m Council and published m the 
Gazette of India Han Lai Sinha v. The Bengal- 
Nagpur Railway Co., 13 C. L. J 15, 15 C. W. N. 
195, referred to Bengal-Nagpur Railway Co. 
v. Ramprotap Gonesham Das (1912) 

16 C. W. X. 360 

2. — — Rules made by 

Railway Company, validity of — Sanction of Govern- 
ment and publication. Upon the finding of the 
Small Cause Court that the rules of the East 
Indian Railway Company in question regarding 
the recovery of demurrage charges from con- 
signees of goods despatched by the Railway, 
were made, sanctioned, and published as prescribed 
by s. 47 of the Railways Act : Held, that there 
was no ease for the exercise of the Court’s power of 


RAILWAYS ACT (IX OP 1890)— contd, 

— s. 47 —concld. 

revision with ref erenco to the Small Cause Court ’s 
decision dismissing the suit for refund of demurrage 
charges paid. Sttraj Mull Nagar Mull v. The 
East Indian Railway Co. (1912) 

16 C. W. XX. 359 

s. 75— 

_ — - Goods referred to m s. 75 

consigned on a 4 4 risk note 55 — Railway Company 
not liable foi loss Where a person chooses to send 
goods referred to m s. 75 of the Indian Railways 
Act on a 44 risk-note ” Form instead of declaring 
them and paying the extra percentage demandable 
under the terms of the section he cannot hold the 
Railway Company by which such goods aie sent 
responsible for the loss thereof Narain Das v 
The East Indian Railway Company (1912) 

I. L R. 34 All. 656 

ss 75 ; 80— 

See Compensation. 

I. L. R 34 All. 422 

ss. 75, 80— 

— Suit for compensation 

for loss of through-boohed goods — • Short delivery — 
Uninsured goods Held, that where goods are 
booked for conveyance over more than one railway 
system the owner can only claim compensation 
for loss against a railway company other than the 
company with which they were booked, if it is 
shown that the loss occurred on the system of 
the company sued Held, also, that if goods, the 
msutanee of which is obligatory, are packed unin- 
sured With other goods, the insurance of which is not 
obligatory, no compensation is obtainable for the 
loss of either class of goods. Pandhfc Udan Jadhav 
v. S. M. Railway Company, P L. R 11 Bom. 827 9 
followed. Great Indian Peninsula Railway 
v. Sham Manohar (1912) . I. L. R. 34 All. 422 

s. 75. Sell. II (m)— 

See 4k Siiawls,’ ’^meaning of 

I. L. R. 39 Calc. 1029 

s. 77— 

Notice of claim to Goods 

Superintendent , if sufficient — Irregula ? sale of left 
goods if conversion — Damage. Held } that the 
notice of claim for loss of goods despatched by 
rail given in this case to the Goods Superinten- 
dent did not comply with the requirements of 
s. 77 and 140 of the Railways Act. Quoere ; 
Whether a failure to observe the provisions 
prescribed in the Railways Act with regard to 
sales of articles of which no delivery has been 
taken, would make the sale an act of conversion 
by the Railway. JanaRiJDas v The Bengal-Nag- 
pur Railway Co. (1912) . 16 O. W. XX. 356 

s. 125— 

Cattle left in charge of 

keepers allowed to stray on a railway line — Liability 
of owner. The owner of cattle which have been 
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RAILWAYS^ACT (IX OF 1890) —concld. 
0 , 125— condd. 

allowed to stray upon a railway in consequence 
of the negligence of the person actually in charge 
of them on the owner ’s behalf is not liable to 
punishment under s. 125 ( 1 ) of the Railways 
Act, 1890. Queen-Empress v. Audit I. L. R. 18 
Mad . 228, followed. Emperor v. Gtjr Prasad 
Gib (1911) . . . I. X.. R. 34 All. 91 

RATEABLE DISTRIBUTION. 

See CrviL Procedure Code, 1908, ss. 47, 
73, 0. XXI, R. 55. 

I. L.R. 36 Bom. 156 

RATIFICATION OF ORDER. 

See Habeas Corpus. 

I. L. R, 39 Calc. 164 

RECEIPT. 

See Registration Act (XVI op 1908), s. 
17 (2) (xi) . I. L, R. 34 All. 528 

See Stamp Act (II op 1899), s. 65. 

I. L. R. 34 All. 192 

RECEIVER. 

See Ghatwali Tenure. 

I. L. R. 39 Calc. 1010 

See Sale . . 16 C. W. N. 394 

1. An agreement which would interfere with 

the work of a Receiver appointed by a Court 
should not be enforced as being opposed to public 
policy. Fuzlur Rahaman v . Anath Bandhu Pal 
(1911) .... 16C.W.N. 114 

2. Mortgage suit , 

Receiver if may be appointed in, after appointment 
of Receiver in partition suit amongst mortgagors — 
Foreclosure suit , Receiver if and when may be ap- 
pointed m. The appointment of a Receiver in a 
partition suit amongst the mortgagors, is no 
bar to the appointment of a Receiver in a sub- 
sequent suit by the mortgagee on his mortgage, 
as any possible conflict between the two Receivers, 
where the same Receiver has not been appointed 
in both suits, may easily be avoided. A mortgagee 
who has obtained a preliminary decree for foreclo- 
sure cannot at that stage ask for a Receiver of the 
property under mortgage, since he has no title to 
the profits until at least he obtains an order absolute 
for foreclosure and is then kept out of possession 
by the action of the judgment-debtors. Khub- 
surat Koer v . Saroda C'haran Guha (1911) 

16 C. W. N. 126 

3. Ohatwali tenure , 

income from, if may be attached — Receiver, if may 
be appointed for Ohatwali lands — Rents and profits 
not due at the date of appointment . The rents 
and profits of a Ghatwali tenure may he attached 
in execution of a decree in the life-time of the 
Ghatwal though the estate itself cannot be attached 
Kustoora Koomaree v Benode Ram , 4 W . R. Mis . 5, 
Surajmal v. Knsto Per shad, 10 O. W. N. cclx, 
Udoy Kumau v. Hari Ram , I. L. R. 28 Calc., 


RECEIVER— condd. 

483, Raj Keshore v. BunsMdas, I. X. R. 23 Calc . 
873, considered. Where the lower Court in exe- 
cution of a decree against the Ghatwal attached 
the Ghatwali estate, placed it under a Receiver 
and directed the tenants not to pay rents to any 
body other than the Receiver : Held, that, although 
the order of attachment of the estate was erroneous, 
the appointment of a Receiver was sanctioned by 
authority. Quaere : Whether a Receiver may be 
appointed to collect rents and profits that have not 
accrued at the date of appointment. Kesobati 
Koeri v, Mohan Chandra Mandal ( 1912) 

16 C. W. N. 802 
I. L. R. 39 Calc. 1010 

RECONSTRUCTION. 

See] Building . I. L. R. 39 Calc. 84 

RECONVERSION. 

See Mahomed an Law — Bigamy. 

I. L R. 39 Calc. 409 

RECORDED TENANT. 

See Landlord and Tenant. 

I. L. R. 39 Calc. 903 

RECORDS. 

alteration of— 

See'' San ad, construction of. 

4 I. L. R. 26 Bom. 639 

RECTIFICATION OF REGISTER. 

Entry in the revenue 

register — Misunderstanding of an older — “ Over- 
sight ” — Natural Justice — Land Reienue Code 
(Bom. Act V of 1879), ss. 109, 197. Where an 
entry in the revenue register was due to a mis- 
understanding of a certain order : Held , that 
the cause of the error bemg of the same nature as 
4 oversight ’ f alhng within the description of errors 
in s. 109 of the Land Revenue Code (Bom. Act V 
of 1879), the rectification of the register, so as to 
bring it in accord with the order after hearing 
both parties, was not contrary to natural justice. 
It was a case in which the revenue officer concerned 
was authorized under s. 197 of the said Code to 
dispense with any judicial or quasi-judicial inquiry. 
Wasudev Lakshman v, Govind Mahadev (1911) 
I. L. R. 36 Bom. 31& 

REDEMPTION. 

See Bengal Regulation No. XV oe 
1793 . . L L. R. 34 AIL 261 

See Civil Procedure Code, 1908, 
s. 148, XXXIV, s. 8. 

I. L. R. 34 All. 389 

See Limitation Acts (1877 and 1908), 
Art. 134 . I. L. R. 36 Bom. 146 

See Mortgage. 

I. L. R. 34 All. 620, 659 

See Mortgage — Redemption. 
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REDEMPTION— conoid. 

right to — 

See Mortgage . I. L. R. 39 Calc. 828 

REGISTRATION. 

See Companies’ Act, ss. 28, 45, 61. 

I. L. R. 36 Bom. 557 

See Registration Act (III op 1877), 

s. 32 . . I. Ii. R. 34 All 355 

See Registration Act (III op 1877), 
ss. 32, 33 . . 1. L. R. 34 All. 331 

See Registration Act (III op 1877), 
ss. 32, 60, 75 . I. L R 34 All. 253 

See Registration Act (III op 1877), 
s. 50 . . I. L. R. 34 All. 631 

See Registration Act (XVI op 1908), 
s. 17 (2) (xi) . I. L. R. 34 All. 528 

See Registration Act (XVI op 1908), 
ss. 73, 74, 77 . I. L. R. 34 All. 105 

See Transfer op Property Act, s 107. 

I, Ii. R 36 Bom. 500 

See Trusts Act, s. 5. 

I. Ii. R. 36 Bom. 396 

suit for — 

See Registration Act (XVI op 1908), 
ss. 73, 74, 77 . I. L. R. 34 All. 165 

suit to compel — 

See Registration Act (XVI or 1908), 
ss. 36, 73, 77 . I. L. R. 34 All. 315 

Document — Variation of 

Terms — Registration Act ( XVI of 1908), s. 17 (d). 
A document which vanes the amount to rent to be 
paid under an existing lease registered as required 
by s. 17 (d) of the Indian Registration Act, as also 
the incidents of such payments, namely, the date 
of payment and consequences of default of payment 
requires registration. Durga Prasad Singh v. 
j Uajendra Naram Bagchi, I. L. R. 37 Calc . 293 , 
approved, so far as it determines that a document 
embodying an agreement for reduction of rent 
under a previously existing lease registered, as 
required by s. 17 (d) of the Registration Act, 
requires registration. Lalit Mohan Ghosh v. 
Gopau Chuck Coal Company, Ld. (1911) 

I. L. R. 39 Calc. 284 

REGISTRATION ACT (III OF 1877). 
s. 3. 

See Kabuuyat I. L. R. 39 Calc. 1016 
ss 3, 17, 40— 

Contract to sell — Agree- 
ment to lease — Evidence Act , s. 91. An agreement 
to execute a sub-lease and to get it registered at 
a future date is a lease within s. 3 of the Indian 
Registration Act III of 1877 and is compulsorily 
registrable under cl (d) of s. 17. Such an agree- 
ment to grant a lease which requires registration 


REGISTRATION * ACT (III OF 1877)— 

contd. 


ss. 3, 17, 40— concld. 

affects immoveable property and cannot be received 
in evidence in a suit for specific performance of 
such agreement. It is immaterial whether posses- 
sion has passed or not in accordance with the agree- 
ment. S. 49 of the Registration Act indicates that 
a document should not be received in evidence 
even where the transaction sought to be proved 
does not amount to a transfer of interest in im- 
moveable property but has only created an oblig- 
ation to transfer the property. Narayanan 
Chetty v. Muthiah Servai (1910) 

I. Ii. R. 35 Mad 63 

s. 7— 


— . Suit for registration of 

document — Limitation — Last day a holiday — Suit 
filed on re-opening of Court — Stare decisis — General 
Clauses Act ( X of 1887), s. 77 — General Clauses Act 
{I of 1897), s 16~—Limitation Act [XV of 1877), s . 
5. Where a Registrar having refused to order the 
registration of a document on the 29th Novem- 
ber, the plaintiff instituted a suit for the regis- 
tration of the document under s. 77, Registration 
Act of 1877, on the 2nd January following, the 
Court being closed on the 29th of December and 
the following days until it re-opened on the 2nd 
January : Held, that in view of previous decisions 
of the Court and of the Legislative sanction im- 
pliedly accorded to the rule there laid down by 
the General Clauses Acts of 1887 and 1897, the 
suit should be held to have been properly instituted. 
Mayer v. Harding, L. R. 2 Q* B. 410, referred to. 
Hossein Ally v. Donzelle, 1 . L. R. 5 Calc. 906 . 
Shosee Bhusan v. Gobinda Chandra, I. L. R 18 Calc. 
231, Peary Mohun v. Ananda Charan, 1. L. R. 18 
Calc. 631 , commented on. Per D. Chatterjee, 
J . — S. 5 of the Limitation Act has no application 
to suits under s. 77 of the Registration Act. Ahad 
Baksh Holla v Sheikh Bahar Ali (1912) 

16 C. W. N. 721 


s. 32— 

Registration — 4 ‘ Presen- 
tation ” Where the executants of a document 
which it is desired to register are present acquies- 
cing in the handing over of the document to the 
Registrar for registration, the fact that the physical 
act of handing the document to the Registrar is 
performed by a person who is not authorised to 
4 present ’ the document for registration, will not 
render the presentation invalid. Nath Mal v* 
Abdul Wahid Khan (1912) I. L. R. 34 All. 355 


ss. 32, 33 — 

- Registration — Evidence 

— Presumption of validity of registration — Presump- 
tion rebutted by evidence showing document to have 
been presented by an unauthorized person . Although, 
when the validity of the registration of a docu- 
ment is in question after the lapse of a considerable 
period of time, it is to be presumed that the registra- 
tion was carried out according to law, yet when 
there exists evidence which discloses a fatal defect, 
in procedure, as, for instance, that the person who 
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REGISTRATION ACT (III OF 1877)— 

contd. 

s. 32 — conoid , 

presented the document for registration was not 
legally authorized to do so, the registration must 
be held to be invalid. Such a defect as presenta- 
tion by an unauthorized person cannot be cured 
by subsequent admission of execution on the part 
of the executants. Mohammad Ewaz v. Brij Ball, 
L. R. 4 1. A. 166, and Majib-unnissa v. Abdur 
Rahim, 1. L. R. 23 All 233 , referred to. W Haiti 
Begam v. Fazal Husain Khan, 9 All L. J. 148, and 
Ram Chandra Das v Farzand Ah Khan , 1. L. R. 34 
All 253, distinguished Jambu Prasad v. Muham- 
mad Aptab Ali Khan (1912) 

I. L. R. 34 All. 331 


— 1 ss. 32, 00, 73 — 

Registration — Presenta- 
tion — Endorsement of registering officer — Presump- 
tion — Evidence — Evidence Act (I of 1872), s 114 
A document was presented to a Sub -Registrar 
for registration by a karinda of the person m whose 
favour it was executed. It was received for re- 
gistration. Simultaneously with the presentation 
an application was made to summon the exe- 
cutants. They failed to appear, and the Sub- 
Registrar, considering that execution was not 
admitted, refused to register the document. The 
matter came up before the District Registrar by 
means of an application under s. 73 of the Regis- 
tration Act, and the presence of the executants 
having been secured, the District Registiar 
ordered that the document should be registered 
The document was apparently then sent by the 
Registrar to the Sub-Registrar by whom it was 
registered. Held, that m the absence of evidence 
to the contrary it must be presumed that the 
karinda who presented the document was duly 
authorized m that behalf, and further that, even 
if the Registrar had m fact sent the document 
direct to the Sub-Registrar, instead of returning 
it to the person who had presented it for registra- 
tion, this fact alone was not sufficient to invalidate 
the registration. Mohammed Ewaz v. Bnj Ball, 
L. R. 4 1 A. 167, referred to. Mupb-un-mssa 
v. Abdur Rahim, I B. R 23 All 33, and Ishn 
Prasad v. Baij Nath, I. B R 28 All 707, distin- 
guished. Ram Chandra Das v Farzand Ali 
Khan (1912) I. D. R. 34 All. 253 


s. 50 — 

. — - — Reg is 1 ation — Mortgage 

— Priority between registered and unregistered deeds 
Property which was the subject of two unregistered 
mortgages of different dates was sold m execution 
of a decree on the latter of the two mortgages and 
purchased by the decree -holder, who afterwards 
sold it by an unregistered deed to Bal Kishan, 
who turn sold it by a registered deed without 
making any mention of the prior unregistered 
mortgage. Held, that after such sale no suit would 
lie on the prior unregistered mortgage Sobhag - 
C hand Gulabchand v. Bhaichand, I. B. R 6 Bom . 
193, Baldeo Prasad v. Baldeo, All Weekly Notes , 


REGISTRATION ACT (III OF 1877)— 

concld. 

S. 60— -concld. 

1901, 112, andj Ram Bal v. Thakur Bachcha Singh, 
10 A. B. J-, 114, referred to. Ishri Prasad v. 
Gopi Nath (1912) . . I. L. R. 34 All, 631 

REGISTRATION ACT (XVI OF 1908). 

s. 2 (7)- 

See Kabuliyat I. L. R. 39 Calc. 1018 
s. 17 ( 2 ) (xi)— 

. . Mortgage — Receipt for 

mortgage money — Registration. A receipt for money 
due upon a mortgage was given in the following 
terms : — 44 The bond is returned. No money 
remains due. 5 * Held, on suit for recovery of the 
mortgage debt, that the receipt did not require to 
be registered and that the words 44 no money 
remains due 15 did not purport to extinguish the 
mortgage Piari Lal v. Makhan 

I. Ii. R. 34 All. 528 

s. 17 (6) — 

See Registration I. L. R. 39 Calc. 284 

s. 23 — 

See Mortgage . 18 O. W. N. 585 


ss. 36, 73, 77— 

Registration — Refusal of 

Sub-Registiar to register — Appeal to Registrar — 
Refusal to register based on inability to procure 
attendance of executants — Suit to compel registration. 
A sale -deed was presented for registrationdmt the 
executants did not appear before the Sub -Registrar, 
who, after four months from the date of execution, 
reported the fact to the Registrar and was directed 
by the latter not to register it. Registration was 
accordingly refused. An appeal against that order 
to the Registrar was dismissed. It appeared that 
the summonses by the Sub-Registrar to the exe- 
cutants had been returned unserved. The vendees 
brought a suit for registration of the document. 
Held, that the suit was maintainable, the refusal by 
the Sub -Registrar to register not being based upon 
denial of execution. Buckhi Naram Khettry v. 
Sat Cowrie Pyne l.B R 16 Calc 189, distinguished. 
Khadim Husain v Bharat Singh (1912) 

I. D. R. 34 All 315 

ss. 73, 74, 77— 

Registration — Refusal to 

register — Inquiry ordered , but application dis- 
missed on account of parties failing to attend— Suit 
to compel Rec/istration. A Sub-Registrai refused 
to register a document presented to him, and on 
the application of one of the parties, the Registrar 
directed an inquiry under s. 74 of the Indian 
Registration Act, 1908. On the date fixed for the 
inquiry, however, the parties failed to appear, 
and the Registrar accordingly dismissed the 
application. Held, that this amounted to a refusal 
to register within the meaning of s. 77 of the Act 
and a suit to compel registration would lie. Sajib- 
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REGISTRATION ACT (XVI OF 1908)— 

concld. 

s. 73, 74, 77 —condd. 

ullah Sirhar v, Haji Khosh Mohamed Sirkar , 
1. L. R. IS Calc. 264, followed Udit Upadhia v. 
Imam Bandi Bibi, I. L. R. 24 All 402, distinguished. 
Abdul Hakim Khan v. Chandan (1911) 

1. 1*. R. 34 All 185 

REGULATION (VIII OF 1800). 

Regulation, VIII of 1800, 

Mulki papers or returns filed by elakadars under 
the provisions of Regulation VIII of 1800, para. 3, 
-although not of the same evidentiary value as the 
Registers themselves, inasmuch as they require 
proof of origin and authentication, are nevertheless 
good evidence of title, if they contain statements 
made at a time when there was no dispute and 
against the proprietary interest of the maker. 
Kali Sankar Sahai v. Maharaja Pratap Udai 
Nath Sahi Deo (1911) . 18 C. W. N. 883 

REGULATION (VI OF 1831). 

See Service In am I. L. R. 35 Mad. 705 

RELEASE. 

See Mortgage . I. L>. R. 34 All. 806 
RELIGIOUS CEREMONY. 

— — Right to perform religious 

i ceremonies , if may be enforced — Agreement to 
share profits of religious services, suit if lies to 
enforce Parties who require religious ceremonies 
to be performed for their benefit are at liberty to 
choose the priest by whom they shall be performed 
and no declaration can be given that any person is 
exclusively entitled to officiate at ceremonies at a 
particular place Where the plaintiffs claimed 
under an agreement executed by the ancestors of 
the plaintiffs and defendants that whoever amongst 
them might perform ceremonies on a particu- 
lar occasion on the banks of the river Punpun 
at Gaya he should bring whatever he might earn 
thereby into a common fund to be enjoyed by all 
the members of the family : Held, that such 
agreement cannot be obligatory on the successors 
of the parties for all time m spite of the wishes 
of the members who might desire to terminate 
it, and a suit does not lie to enforce the claim. 
Dino Nath v. Protap Chandra , I. L. R. 27 Calc. 
30 : 4 C. W. N. 79, and Bheema v. Kotha Kota , 
17 Mad L. J. 493, distinguished. Dwarka 
Missra v. Rampratap Missra (1911) 

18 C. W. N. 347 

RELIGIOUS ENDOWMENT. 

See Religious Endowments Act 

■ Religious Endowments 

Act (XX of 1863), ss 7, 8, and 10 — Suit brought 
by surviving member of a Committee, whether main- 
tainable. A suit brought by a surviving member 
or members of a Committee appointed under s. 7 
of the Religious Endowments Act (XX of 1863), is 
maintainable. Santhalva v. Manjaftna SheUy, /. I 


RELIGIOUS ENDOWMENT— concld. 

L. R. 34 Mad. 1, dissented from. Raghunandan 
Ramanuja Das v. Bibhuti Bhushan Mukerjee 
(1911) . . . . I. L. R. 39 Calc. 304 

RELIGIOUS ENDOWMENTS ACT (XX 
OF 1863). 

ss. 7, 8, 10. 

See Religious Endowment. 

I. L R. 39 Calc 304 

RELIGIOUS FOUNDATION. 

■ Endowed Property — 

Limitation Act XV of 1877, s. 28, Sch. II, Arts. 124 , 
144 — Temple trusteeship and properties, bar of suit 
for former involves bar of suits for latter. The 
dismissal of a suit to recover the office of trustee 
for a temple whereby the right to the trusteeship 
is lost, involves the loss of the right to recover a 
portion of the endowment. Govindasami Pillai 
v. Dakshinamurti Poosari (1910) 

I. L. R. 35 Mad. 92 

RELIGIOUS INSTITUTION. 

See Mahomedan Law — Endowment. 

I. L. R. 36 Bom. 308 

RELIGIOUS POEM. 

See Obscene Publication 

I. L. R. 39 Calc. 377 

REMAND. 

See Civil Procedure Code, 1908, O. 
XXI, r 23 . I. L. R. 34 All. 812 

RENT. 

arrears of— 

See Mortgage . I. L. R 39 Calc. 810 
liability of tenant for. 

See Landlord and Tenant 

I. L R. 34 All. 604 

RENT SUIT. . 

See Limitation Act (XV op 1877), Sch. 

II, Arts. 110, 116. 

I. L. R. 34 All. 464 

RENT-FREE GRANT. 

See Estoppel „ I. L. R. 38 Calc 439 

RENT-FREE TANK. 

See Estoppel . I. L. R. 39 Calc. 439 

See Limitation I. L, R. 39 Calc. 453 
REPUTE. 

See Burmese Law — Marriage. 

I. L. R. 39 Calc. 492 

RE-SALE. 

See Contract . I. L. R. 39 Calc. 568 
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BBS JUDICATA. 

See Civil Procedure Code, 1882, ss. 
13, 462 . . I. L. R. 36 Bom. 53 

See Civil Procedure Code, 1882, s. 

43 . . I. L. B. 34 All. 172 


See Civil Procedure Code, 1908, s. 11. 

I. L. R. 34 AIL 599 
1. 1* R. 36 Bom. 548 

See Mortgage. 

I. L. R. 39 Calc. 527, 925 

See Shebait . I. L. R. 39 Calc. 887 

See Transfer of Property Act (IV of 
1882), s. 59 . I. L. R. 36 Bom. 617 


1. Execution proceedings — Deci- 

sion in such 'proceeding not appealed against 
— Finality of such decision — Erroneous decision 
on a question of law , whether res 'judicata. A 
decision in a previous execution proceeding which 
merely lays down what the law is, and is found to 
be erroneous, cannot have the force of res judicata 
in a subsequent proceeding for a different relief. 
Baij Nath Goenka v. Padmanand Singh (1912) 

I. L. R. 39 Calc. 848 

2. Partition suit — Suit by a widow 

to recover possession of her husband's share in 
divided family lands after partition by metes and 
bounds — Alleged partition of a house — Dismissal of 
suit , family lands being found not divided — Subse- 
quent suit by a reversioner to recover possession 
of the house , no res judicata. There were two 
brothers, Kishorbhai and Desaibhai. Kishorbhai 
died leaving him surviving his widow Bai Kanku, 
a daughter Bai Divali, and brother Desaibhai. 
Subsequently Desaibhai died leaving behind him 
his daughter’s son Muljibhai. In 1884 Bai Kanku 
brought a suit against Muljibhai to recover posses- 
sion of her husband’s share in divided family-lands 
after partition by metes and bounds. She alleged 
t ha t the house in which she lived had fallen to her 
husband’s share at partition. It was found that 
the family-lands were not divided and the suit 
was dismissed. Bai Kanku died in 1907. In the 
year 1908 the plaintiff, who was the nearest heir of 
Kishorbhai, brought the present suit against 
Muljibhai to recover possession of the house. A 
question having arisen as to whether the finding 
in the suit of 1884 with respect to family lands 
operated as res judicata with respect to the house : 
Held, that the decision in the suit of 1884 did not 
bar the present suit. Muljibhai Narbheram v 
Patel Lakhmidas (1911) I. L. R. 36 Bom. 127 

3. Suit against pledgor— 

Ornaments — Unauthorized Pledge — Subsequent 

fledge Becovery of Judgment against pledgor — 

Non-satisfaction — Suit against pledgee fw detention 
after demand — Tort-feasors — Judgment not res judi- 
cata — Omission to raise an issue suggested by 
defendant — Defendant not claiming under a person 
against whom the issue was decided after defendants 
transaction — Moveable property — Doctrine of lis 
pendens not applicable — Party and privy. Plaintiff 
brought a suit No, 159 of 1897, against M to obtain 
a declaration that M was not adopted by plaintiffs 


RES JUDICATA — contd . 

step-mother and that she (the plaintiff) was the 
owner of the property in suit as the heir of her 
father and to obtain possession. The cause o£ 
action was laid in March 1897. The property 
in suit included ornaments of considerable value 
which M had pledged with his creditor. After 
the filing of the suit M redeemed the ornaments 
and again pledged them with G with the exception 
of two which had already been pledged with G * 
The plaintiff recovered judgment against M but 
it was not satisfied. The plaintiff then brought 
the present suit, No. 56 of 1908, against G as pledgee 
of the ornaments from an unauthorized pledgor 
for detention of the ornaments after demand on or 
about the 11th August 1907. The defendant G 
answered that the judgment in the suit of 1897 
was a bar to the present suit on the ground that 
the pledgor and the pledgee were joint tort-feasors 
and the matter had passed into res judicata. At 
the hearing of the suit, the defendant wanted the 
Court to raise an issue as to whether M was not the 
validly adopted son, but the Court refused to frame 
the issue and admitted the judgment in the suit of 
1897 (which had decided the issue in the negative) 
in evidence on the ground, inter aha, that the de- 
fendant, who was M's pleader m that suit, was a 
privy to it. The Court overruled the defendant’s 
plea of res judicata and allowed the plaintiff’s 
claim for the recovery of the ornaments or their 
value. Held , on appeal by the defendant, that the 
defendant’s plea of res judicata could not stand* 
The cause of action in the second suit must be 
precisely the same as the cause of action in the first 
suit in order to make the judgment in the first suit 
a bar to proceedings in the second suit. Held, 
further, that it was an error not to raise an issue 
as to whether M was not the validly adopted^ son 
and to admit the judgment in the former suit in 
evidence on the ground that the defendant was 
a privy to it. The judgment m the former suit 
was subsequent to the pledge and the defendant 
did not claim under a person agamst whom the 
issue of adoption had been at the time of the pledge- 
finally heard and determined. The fact that the 
former suit was pending at the time of the pledge 
of the ornaments could not prejudice the defendant 
on the issue of res judicata, for the doctrine of 
lis pendens did not apply to moveable property. 
The defendant was, therefore, not a privy of M 
and was not bound by that judgment. Held , 
also, that the judgment in the previous case was 
irrelevant to prove that M had got possession of 
the ornaments by means of fraud. Govind Baba 
Gurjar v. Jijibai Saheb (1911) 

I. Ii. R. 36 Bom. 189 

4. Co-plaintiffs — Civil Procedure 

Code ( Act V of 1908), s 11— Civil Procedure 
Code ( Act XIV of 1882), s. 26— Joinder of 
parties . The plaintiff D and his step-mother B 
(defendant) brought a suit agamst C to recover 
possession of certain ornaments which formed part 
of the estate of M, the father of D and husband 
of B. It was held by the Court of first instance 
that B was entitled to the ornaments, because- 
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BES JUDICATA — contd. 
they were her stridhan ; but the appellate Court 
held that she was entitled to them not because 
they were her stridhan, but because she was the 
absolute owner of the property. D then sued R 
for a declaration that he* as son and heir to M, 
was entitled to hold the decree. The defendant 
in reply contended, inter alia , that the suit was 
barred by res judicata . Held , that the bar of 
res judicata did not apply, inasmuch as there 
was no final adjudication as between B and D, 
and in the first suit it was a matter of no conse- 
quence to the defendant therein for the purposes 
of the relief to be given against him whether B 
succeeded or whether D succeeded. A finding 
to become res judicata as between co -plaintiffs 
must have been essential for the purpose of 
giving lelief against the defendants. Ramchandra 
Narayan v. Bar ay an Mahadev, I. L . B. 11 Bom . 
216, followed. The Court ought not to hold 
a point to be ies judicata unless it is clear from 
the pleadmgs and the findings m the previous suit. 
No Court ought to mfer res judicata by mere aigu- 
ments from a 3 udgment m a previous suit. A ttorney 
General for Trinidad and Tobago v. Enche, [1893] 
A. C 518 , followed. Rukhmini v. Dhondo 
Mahadu (1911) . . I, X*. R. 36 Bom. 207 

5. Settlement — Suit by after-born 

son to set aside settlement — Difference between 
estoppel and res judicata. Estoppel and res judi- 
cata are entirely different. Res judicata pre- 
cludes a man averring the same thing twice over 
in successive litigations, while estoppel prevents 
him saying one thing at one time and the oppo- 
site at another. Cassamally Jairajbhai v. Sib 
CURRIMBHOY EbRAHIM (1911) 

I. Xi R. 36 Bom 214 

6. Consent decree — Civil Pioce- 

du?e Code ( Act V of 1908), s. 11 — Consent decree be- 
tween pi edecessors-in-title of parties %n suit — In- 
junction granted in former suit — Res judicata and 
estoppel distinguished A consent decree has to 
all intents and purposes the same effect as res 
judicata as a deciee passed per mvitum and this 
notwithstanding the words ms 11 of the Civil 
Procedure Code 4 4 has been heard and finally 
decided.” In re South American and Mexican 
Company, [2£P5] 1 Ch. 37, followed A consent 
decree come to between the predecessors-m-mter- 
est of the present parties touching matters now 
substantially and directly in issue between them 
is res judicata. Res judicata ousts the jurisdic- 
tion of the Court while estoppel does no more 
than shut the mouth of a party. Estoppel never 
means anythmg more than that a person shall 
not be allowed to say one thing at one time and 
the opposite of it at another time ; while res 
judicata means nothing more than that a person 
shall not be heard to say the same thing twice over. 
Bhaishanker Nanabhai v. Morarji Kesha vji & 
Co. (1911) . . . I. L. R. 36 Bom. 283 

7. Compromise decree, recision 

of — Civil Procedure Code , $. 257 A — Agreement 
contravening, rule in — Not opposed to public policy 
— Judgment-debtor may waive rule . The test for 


RES JUDICATA —contd. 
determining whether there is an estoppel in 
any particular case in consequence of a decree 
assed on a compromise is whether the parties 
ecided for themselves the particular matter in 
dispute by the compromise and the matter was 
expressly embodied in the decree of the Court 
passed on the compromise or was it necessarily 
involved in, or was it the basis of, what was em- 
bodied m the decree. The basis of a compromise 
decree is a contract between the parties to the 
litigation and the principles applicable to contracts; 
would often have to be considered in determining 
the rules of estoppel applicable to such decrees ; 
at the same time such a decree cannot be regarded 
as a mere contract, and has got a sanction for higher 
than an agreement between parties. The parties 
■to the decree cannot therefore put an end to it at 
their pleasure m the manner that they could rescind 
a mere contract. Nor can it be impeached on some 
grounds on which [a mere contract could be im- 
peached such as absence of consideration or mis- 
take. Jenkins v. Robertson, 1 H. L. Sc. and Div . 
117, distinguished. The reason is that the Court 
having bound to adopt the agreement between the 
parties as its own adjudication, the interpretation 
to be placed upon such adjudication, ought to be the 
same as that to be placed on the agreement itself. 
A compromise decree may in some respects have 
a greater validity than one passed after contest 
between the parties as such a decree has all the 
force of a compromise or a species of contract which 
is highly favoured by the Courts. Judgments 
passed on mutual agreements of parties are dis- 
tinguishable from judgments by default and decrees 
passed upon a confession of judgment or an admis- 
sion by the defendant that the plaintiff is entitled 
to a particular relief. An agreement m contraven- 
tion of s. 257- A of the Civil Procedure Code is not 
opposed to public policy. The prohibition in 
section is not based on any rule of public policy 
rendering such agreement illegal. It is merely 
unenforceable in execution proceedings or by a 
fresh suit as the case may be. A judgment-debtor 
is entitled to waive the benefit of the rule. 
Venkata Perumal Raja Bahadur v. Thata 
Ramasamy Chetty (1911) 

I. L. R. 35 Mad. 75 

8. Rent decree — How far decree 

for rent in previous suit res judicata on the question 
of title in subsequent suit. A, a landlord tendered 
patta to B, his tenant, who objected to the patta 
on the ground that the extent of his holding was 
overstated, some of^the lands included in the patta 
not belonging to A, but to B himself. The issue 
was raised whether the patta tendered was proper * 
the Court found that it did not contain any objec- 
tionable matter and was therefore a proper patta. 
Decree was accordingly given for rent in favour 
of A. A tendered a similar patta to B for a sub- 
sequent year and B again raised a similar objection 
to the extent of the holding. In a suit brought 
by A for the rent, B objected to the extent of the 
holding and it was contended first that the matter 
wa3 res judicata by reason of the decision in the 
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previous suit : — Per Munro, J. — The finding in 
the previous suit that the patta was proper, was a 
finding that the relationship of landlord and tenant 
subsisted between the plaintiff and the defendants 
in respect of the land entered in the patta and the 
defendants cannot be allowed to plaintiff again 
to proof of his title. Per Sankaran-Nair, J . — 
A decree for rent does not necessarily require a 
decision as to the terms of the patta or the extent 
of the land for which rent has to be paid. There 
being no express finding in the previous suit on 
the question of the ownership of the land, it cannot 
be implied from the mere passing of the decree 
tor rent that the question was decided for the 
purpose of the subsequent suit. Where a question 
need not be deemed to have been decided on the 
ground that the decree in the previous suit re'* 
quires such assumption to make it a decree rightly 
passed, a party is not, m the absence of a clear and 
express finding, precluded from raising the ques- 
tion m a subsequent suit The question whether 
A or B was owner of the land included in the patta 
was not res judicata by reason of the previous 
decision Bammidi Bayya Naidu v. Bammidi 
Paradesi N A rDU (1911) . I. L. R. 35 Mad. 216 

RESTITUTION OE CONJUGAL 
RIGHTS. 

See Limitation Act (IX of 1908), s. 29. 

I. L. R. 34 All. 412 

RESTORATION OF SUIT. 

See Civil Procedure Code, 1908, 0. IX, 
RR. 8 AND 9, S. 151. 

I. L. R. 34 All. 426 

RESUMPTION. 

See Cantonment Tenure. 

I. L. R. 36 Bom. 1 
See Forfeiture I. L. R. 36 Bom 539 
See Grant . I. L. JR. 36 Bom. 438 
See Jagirs . . I. L. R. 39 Calc. 1 

See Registraton Act (III of 1877), ss. 
32, 33 . .1. L. R. 34 All. 331 

RETRIAL. 

See Jury, trial by. 16 C. W. N 909 

REVENUE SALE LAW (ACT XI OE 
1859). 

ss, 2, 3 — 

Beng. Act VII of 1868, 

s. 30 — Panchannagram, tenuie m, if may be sold for 
arrears of revenue — 6 4 Default, ’ ’ date of, fixed by 
statute or notification thereunder , if may be varied by 
administrative Rules — Rent when becomes 44 arrears 99 
and when 4 4 default ’ ’ in payment takes place . 
Tenures held under Government in Dihi Panchanna- 
gram in the District of 24-Pargunnahs are saleable 
under Act XI of 1859 by virtue of the provisions of 
Beng. Act VII of 1868. No distinction can be 
drawn between the provisions of Act XI of 1859 
-and those of Beng Act VII of 1868 with reference 


REVENUE SALE LAW (ACT XI OE 

1859) — contd . 

s. 2 — concld . 

to the procedure for sale and with reference to 
what constitutes arrears. Where the kabuhyat 
executed by the original holder of the tenure 
provided that the jama, an annual one, would be 
paid in the Collect orate within the 28 th Juno of 
every year, the rent payable under the terms of the 
kahvhyat on the 28th June 1902 was not in arrear 
according to the provisions of s. 2 of Act XI of 
1859 till the 1st of July 1902. Where further 
a Notification issued by the Board of Revenue 
under s 3 of Act XI of 1859 4 4 determined and 
fixed the 28th June of each respective year as 
the latest day of the payment of rents of all des- 
criptions of tenures m Khas Mehal Panchannagram 
m default of which payment on or previous to 
that date tenures m arrears m that mehal will be 
sold at public auction to the highest bidder 
Held, that the 28th June 1903 was the first date 
under the notification and the Statute when the 
default, such as would enable the 44 tenure in 
arrears ’ * to bo sold, arose m respect of the amount 
payable under the kabuliyat on the 28th June 
1902. The sale in this case which took place in 
Maich 1903 was therefore illegal and liable to be 
set aside. General considerations or administra- 
tive rules not having the sanction of the Statute, 
such as Rule 7 of Part III, c. 16, of the Survey 
and Settlement Manual, could not operate to vary 
the contract of the parties and the statutory 
provisions applicable thereto Durlabh Chandra 
Kar v. Hajee Box Ellahi, 13 C. W. N 633, reversed. 
Haji Buksh Elahi v . Durlav Chandra Kar 
(1912) .... 16 C. W.N.842 

ss. 10, 11— 

Separate account opened 

in favour of shareholder owning shares in specific 
portion of estate — Such shareholder if purchases 
a revenue sale free from incumbrance — Land 
Registration Act {Beng. VII of 1876), s 70 Moo- 
KERJEE AND VlNCENT, JJ (BRETT, J., COntra) — 
Person in whose favour the Collector has opened a 
separate account, though they are neither sharers 
in the whole estate nor piopnetors of specific 
lands comprised therein but are shareholders 
in some only of the many villages comprised m the 
entire estate, do not by purchase of the estate at a 
sale for arrears oi revenue, acquire it free from 
incumbrances. The privilege given by s. 53 of 
Act XI of 1859 to shareholders with whom separate 
accounts have been validly opened under s. 10 
or s. 11 of the Act, has not been extended to 
shareholders m whose favour accounts have been 
opened under s. 70 of the Land Registration 
Act, nor can such privilege he claimed by share- 
holders with whom separate accounts had been 
opened by the Collector before the passing of the 
Land Registration Act m contravention of ss. 10 
and 11 of Act XI of 1859 Nanhu Shahu v. Ram 
Prosad, 21 W. R. 38, approved. Mahamad 
Mehdi Husain Khan v, Sheo Shankar Persad 
Singh (1911) . . . . 16 C. W. N. 817 
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REVENUE SALE LAW (ACT XI OE 

1859) — concld . 

_ ss. 10, 11, 53— 

See Sale for arrears of Revenue. 

I. L. R. 39 Calc. 353 

s. 37— 

1. Onus of proof — 

Lakhiraj or mal lands. In a suit for Mas posses- 
sion free of incumbrance of lands on the ground 
that they were included withm a taluk purchased 
by the plaintiff at a revenue sale it was found 
that the defendants held ceitam rent-free tenures 
within the estate and that these tenures existed 
from before the Permanent Settlement, Held, 
that the onus was on the plaintiff to prove that 
the lands in suit were included within the mal 
lands of the estate. Halodhar Chattopadhya 
v, Ramendra Narain Ray Choudhry (1912) 

16 C. W. N. 980 

2. — Purchase 1 } 9 s suit for 

recovery of possession— Defendant's plea that land 
included m howla which is protected — Onus Where 
a suit for recoveiy of possession of land by a 
purchaser of an undivided share m an estate at a 
revenue sale was resisted by the defendants on the 
plea that the land m suit was included v ithin their 
howla which was a protected interest. Held, that 
the onus lay on the defendants to prove their 
allegation. Rhidoy Krista v Nobm Chunder, 12 C. 
L. R. 457, Rajendro Kumar v Mohim Chunder, 
3 C W. N 763, explained Sheodem Roy v. 
Chatoorbhuj Roy . 12 C L J. 376, approved. 
Rutnessub, Sen v Kali Kumar Bidyabhusan 
(1912) . . . . 16 C W. 1ST. 693 

REVERSAL OF SALE. 

See Parties . I. L. R. 39 Calc. 881 

REVERSIONER 

See Fraud . I. L. R. 36 Bom. 18^ 
See Hindu Law — Widow. 

16 C. W. N. 106 
I. L. R. 34 All. 207 

REVIEW. 

1 ■ Application for leave to ap- 

peal to Privy Council— Older 7 ejecting such 
application, if subject of leview — Interest subsequent 
to deciee, how far can be allowed by the High Court 
to be calculated — Order 7 ejecting application for 
review by a Court other than High Court, if appealable 
— Civil Procedure Code (Act V of 1908), s 114. 
00. XLVII andXLIII, r l(v). An order rejecting 
an application for leave to appeal to His Majesty 
m Council comes within rhe description o£ orders 
contemplated m s. 114 of the Code of Civil Proce- 
dure, 1908, and is subject to review. Lutf Ah 
Khan v. Asgur Reza, I. L R. 17 Calc. 455, distin- 
guished. The High Court should not grant leave 
to appeal to His Majesty in Council m cases m 
which the specified amount of R 10,000 can only 
be reached by the addition of interest subsequent 
to the decree. Gooroopersad Khoond v. Juggut - 


REVIEW — concld . 

chunder, 8 Moo. /. A. 166, followed. Nand- 
Kishore Singh v . Ram Gulam Sahu (1912) 

I I*. R. 39 Calc. 103V 

2. Appeal from original decree 

— Review of judgment * — Effect of order on review — - 
The effect of the granting of an application for re- 
view is to supersede the decree which is the sub- 
ject of such application No appeal can, there- 
fore, be maintained against the decree anterior 
to the review, but only against the subsequent 
decree Kuar Sen v. Gang a Ram, All. Weekly 
Notes (1890) 144, and Kanhaiya Lai v. Baldeo 
Prasad , I. L. R 28 All 240 . followed Uma 
Kunwan v. Jafbandhcm, I . L. R. 30 All 479 , 
distinguished Brijbasi Lal v Salig Ram (1912) 

I. L. R. 34 All. 282 

REVISION. 

See Administration Bond 

I. L. R. 39 Calc. 563 

See Civit Procedure Code, 1908,, s 

115 . . I. Ii. R. 34 All. 592 

See Crimin al Procedure Code, s 476 

I. Xi. R. 34 All 267, 394 

See Jurisdiction . I. L. R. 34 All. 118 

See Provincial Insolvency Act (III of 

1907), ss 24, 26 I. L. R. 34 All. 442 

See Provincial Small Cause Courts 
Act (IX of 1887), s 25 

I. Ii. R. 34 All. 348 

RE VISIONAL JURISDICTION. 

See High Court, jurisdiction of. 

I. Jj. R. 39 Calc. 473 

See Civil Procedure Code, 1908, s. 115. 

I. Ii. R. 36 Bom. 105 

REVOCATION. 

power of 

See Gift . . I. L. R. 39 Calc. 933 

REVOCATION OF GIFT. 

See Contract Act, s 19. 

I. L. R. 36 Bom. 37 

RIGHT OF PRIVATE DEFENCE. 

See Bioting . I. L. R. 39 Calc. 896 

RIGHT OF WAY 

See Hindu Law — Partition. 

I. L. R. 36 Bom. 379 

RIGHT TO WORSHIP. 

See Usufructuary Mortgage. 

ILR.39 Calc 227 

RIOTING. 

1 . Pardanashin lady— Test of 

liability of owner, or person having or claiming an 
interest m land , for the acts and omissions of an agent 
or manager — Appointment of latter by the mother , 
and not by the adopted son — Legality of the conviction 
of the son — Penal Code (Act XLV of 1860), s. 154* 
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RIOTING— contd. 

The criminal liability of a person specified in s 154 
of the Penal Code for the acts or omissions of an 
agent or manager depends upon the question by 
Whom the latter was appointed. Where, therefore, 
it was shown that three Hindu pardanashm ladies 
had the management of the estate and were re- 
sponsible for the appointment of the naib who 
had fomented the riot, and that their adopted sons 
had nothing to do with such appointment, though 
they took some share in the active management 
of the estate . Held, that the ladies were alone 
liable under s. 154. It is impossible to punish in 
■every case every peison Who has any interest m the 
land The responsibility depends out he fact 
of the person who caused the not being himself the 
pjerson who has an interest m the land, or an agent 
-or a manager of such peison, and one of the facts to 
be proved is, whose agent or manager the person 
fomenting the riot is Siva Sundari Chowdhrani 
v .[ Emperor (1912) . . I. Ii. R. 39 Calc. 834 

2. , Common object— Charge — 

Offence — Common object — Necessity of stating the 
common object m the charge under ss. 143, 147 and 
149 of the Penal Code — Effect of omission to state 
.the common object — 44 Succeeded by another Magis- 
trate," meaning of — Criminal Procedure Code (Act 
V of 1898) ss . 221 , 223 , 350 . An offence can be 
legally described by its specific name in the charge 
and the question whether any further particulars 
are necessary under s. 223 of the Criminal Proce- 
dure Code is a question of discretion according to 
the circumstances of each case. In cases of rioting 
the common object should be stated in the charge, 
but omission to state it, under ss. 143 and 147 
of the Indian Penal Code, does not vitiate a convic- 
tion if there is evidence on the record to show it. 
It is otherwise with a charge under s. 149, Indian 
Penal Code, for, then, there is no specific name 
lor the offence, and the fact that any offence is 
■committed in prosecution of the common object 
is of the essence of the case, and there could be 
no conviction for any offence committed with a 
different object. It is obligatory to set out the 
common object m a charge under s. 149 unless it 
has already been specified in the mam charge 
under s 147 Basmiddi v Queen- Empi ess, I L. 
B. 21 Calc. 827, referred to. The words 4 4 suc- 
ceeded by another Magistrate ” m s 350 of the 
Criminal Procedure Code should not he construed 
in a narrow sense, but should be interpreted to 
mean — ceases to exeicise jurisdiction in the parti- 
cular inquiry or trial, and not in the particular 
post. Thahur Das Manjhi v. Namdar Mundul, 
24 W. B. Gr. 12, Emperor v. Purshottam Kara, 
I. Ir. B. 26 Bom 418, referred to. Mohesh Chandra 
. Saha v. Emperor, 12 C. W. N. 416, and Ah Mahomed 
Khan v. TaraJc Chandra Banerji, 13 C. W. N. 420, 
’.followed. Queen-Empress v. Badhe, I. L. B. 12 
MU. 66, Deputy Legal Remembrancer v. XJpendra 
Kumar Chose, 12 C. W. N. 140, not followed. 
Kb-dbutuixa v . Empekor (1912) 

I. L. R. 39 Calc. 781 

3. — Common object 

mot unlawful — Entering upon land held jointly by 


RIOTING— concld. 

the nidgment-debtors to take symbolical possession 
thereof — Right of private defence — Liability of a 
person for individual acts done m excess of such 
right — Power of Appellate Court to alter a finding 
of acquittal under ss. of the Penal Code into 
one of conviction under s. 323 — Penal Code (Ad 
XLV of 1860), ss. 99, 147 and 323 — Criminal 
Procedure Code (Act V of 1898), s . 423. Where 
a body of about ten men, belonging to the decree- 
holder’s party, went with the Civd Court officers 
upon a plot of land in the joint possession of the 
judgment-debtors to take symbolical possession 
thereof, and the drummer was assaulted by one 
of the latter, whereupon the appellants and thoir 
party replied by an attack on their opponents, 
during the course of which one of the appellants’ 
paity, not before the Court, fractured the skull 
of the drummer’s assailant by an isolated act, 
but the appellants continued to beat him after he 
had fallen helpless on the ground : Held, that the 
appellants had a right of private defence under the 
circumstances, that their common object was, 
therefore, not unlawful and that the conviction 
under s. 147 of the Penal Code was bad, but that, 
having exceeded such right by beating the wounded 
man after he ha<I fallen, they were guilty under 
s. 323 When an attack is made on persons 
acting m the lawful exercise of their right over 
property, they are entitled to the right of private 
defence, and the only question that arises there- 
after is whether any member of the party in- 
dividually exceeded the right Persons exercising 
their lawful rights are not members of an unlaw- 
ful assembly, nor can the assembly become 
unlawful by their repelling an attack made on 
them by persons who had no right to obstruct 
them, nor by exceeding the lawful use of their 
right of private defence. In such a case each is 
liable only for his individual acts done in excess 
of such right. When an accused charged under 
ss. 347 and f| 5 of the Penal Code is convicted of 
the foimer and acquitted of the latter offence, 
the Appellate Court has power to acquit him of 
noting, and convict him of hurt under s. 323. 
Kttnja Bhuiya v. Emperor (1912) 

I. L. R. 39 Calc. 896 

RISK NOTE. 

See Railway Company 

16 C. W. N. 766 

See Railways Act, s 75 

I. L. R. 34 All. 656 

ROAD-CESS RETURN 

See Teishkhana Paper. 

I. E. R. 39 Calc. 995 

1. Evidence — Boad-cess return filed 

by a temporary lessee — Bengal Cess Act (IX of 
1880), s. 95 — Evidence Act (I of 1872), s. 21. The 
provisions of s. 95 of the Bengal Cess Act are 
not exhaustive. They merely limit the appli- 
cation of s. 21 of the Indian Evidence Act, and 
exclude road-cess returns when they are sought 
to be admitted in favour of the person by or on 
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behalf of whom they have been filed. A road- 
less return filed by a person in his capacity 
as a temporary lessee of a certain property is 
admissible in evidence m favour of the superior 
landlord, masmuch as he could not be regarded 
-as a person by or on behalf of whom the return wa*3 
filed. Sewdeo Narad* Singh v. Ajodhya Prosad 
Singh (1912) . . . I. Xi. R. 39 Calc. 1005 

2. Statements made 

In road-cess returns by khorposhdars oi holders 
of a maintenance grant as to the character of their 
tenure are good evidence of title agamst a de- 
fendant claiming under them, if not as admissions, 
certainly as positive evidence in support of plaint- 
iff’s claim. Kali Sanear Sahai v. Maharaja 
Pratap Udai Sahi Deo (1911) 

16 C. W. 1ST, 683 

ROYALTIES. 

• arrears of— 

See Mortgage . I. L. R. 39 Calc. 810 


s 

SALE. 

by servant or partner — 

See Adulteration. 

I. L. R. 39 Calc. 682 

confirmation of — 

See Second Appeal. 

I. L. R. 39 Calc. 687 


setting aside — 

See Sale in execution oe Decree. 

I. L. R. 39 Calc. 26 

Sale by Receiver — Sale by the Court 

and sale by Receiver under direction of Court , distinc- 
tion between — Sale by Receiver , if requires confirma- 
tion of sale certificate by Court — Civil Procedure Code 
(Act V of 1908), 0. XXI, rr. 92 and 94. A sale by a 
Receiver under direction of Court is not a sale by 
Court and in such a sale the Court does not grant 
a sale certificate nor does it confirm the sale. 
Mmatoonnissa Bibee v. Khatoomssa Bibee, 1 L R 
21 Calc . 479 , explained. Golam Hussain Cassim 
Ariee v. Fatima Begum (1910) 

16 C. W. IS. 394 

SALE-DEED. 

See Agreement to sell. r ' 

I. L. R. 36 Bom. 446 


SALE EOR ARREARS OP REVENUE. 
— wfien no arrears due — 

See Sale eor Arrears oe Revenue. 

I. L. R. 39 Calc. 981 

1. Act XI of 1859 , 

5. 54 — Incumbrance extinguished by sale under 

mortgage-decree , at the date of sale, not of confirma- 
tion — Liability of mortgagee-purchaser for revenue 
The appellant as a purchaser at a revenue sale 


SALE POR ARREARS OP REVENUE - 

contd. 

of the property in suit sued to eject the respondent 
Who claimed title under a certificate dated April 23, 
1900, confirming his purchase thereof on March 19, 
1900, under a decree for sale obtained by himself 
as mortgagee. The revenue became in arrear on 
March 29, 1900. Held, that the respondent’s pro- 
prietary title was complete on March 19, and that 
it passed to the appellant by the revenue sale. 
His mortgagee title could not be kept alive so 
as to operate on March 29, 1900, as an incum- 
brance Within the meaning of s. 54 of Act XI of 
1859. Bhawani Kuwar v. Mathura Prasad 
Singh (1912) . . . L. R. 89 I. A. 228 

2. Revenue Sale La w 

(Act XI of 1859), ss . 10, 11 and 53—Esta te 
held m common tenancy, meaning of — Purchase at 
a revenue sale of an undivided interest of specific 
mouzas in an estate m respect of which separate 
accounts were opened, effect of — Reference to a third 
Judge — Civil Procedure Code ( Act XIV of 1882 , 
s. 575— Act V of 1890, s. 98 (2). Per Mookerjee 
and Vincent, JJ , (Brett, J . dissenting), that 
a proprietor, who is not a recorded sharer of a joint 
estate held in joint tenancy. Within the meaning 
of s. 10 of the Revenue Sale Law, nor a recorded 
sharer whose share consists of a specific portion 
of the lands of the estate within the meaning of 
s. 11, but is recorded as proprietor of an undivided 
interest held in common tenancy of a specific 
portion of the lands of the estate, but not extend- 
ing over the whole estate Within the meaning of s. 
70 of the Land Registration Act, is not entitled to 
acquire the estate purchased by him at a sale 
held for arrears of revenue, free of encumbrances. 
The expression “ estate held in common-tenancy ” 
in s. 10 of the Revenue Sale Law* means an estate 
where all the sharers have a common right and 
interest m the whole of the estate Where, there- 
fore, various co-sharers have certain interest, not 
in the whole estate, hut only in particular villages 
of that estate, it eannot be said that the estate 
is held in common-tenancy. Nunhoo Shake v. Ram 
Pershad Naram Smgh, 21 W. R., 38, followed. 
Mahammad Mehdi Hassan Khan v. Sheo- 
snankar Pershad Singh (1911) 

, . ^. ,1. L. R. 39 Calc. 353 

3. — Act XI of 1859, 

ss. 2 and 3 — Bengal Act VII of 1868 — Government 
tenures in mahal Panchannagram m the 24-Per - 
gunnahs — Kdbuliat fixing date for payment of reve- 
nue m every year — Sale for arrears when no arrears 
were due — Vanation of contract of parties by general 
considerations or administrative rules not permissible. 
S. 2 of Act XI of 1859 enacts that “ if the whole 
or a portion of a hist or instalment of any month of 
the era according to which the settlement and hist - 
bandi of any mahal have been regulated be unpaid 
on the 1st of the following month of such era, the 
sum so remaining unpaid shall be considered as an 
arrear of revenue.” S. 3 provides that the “ Board 
of Revenue at Calcutta shall determine upon what 
dates all arrears of revenue shall be paid up 
in each district under their jurisdiction, in 
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SALE FOB ABREARS OF BEVENUE— 

contd . 

default of which payment estates in arrear shall 
be sold and a notification duly published 
in compliance with that section on 6th October 
1871 “ fixed the 28th June of each respective 
year as the latest date of payment of the rents 
of all descriptions of tenures m Khas Mahal 
Panchannagram, in default of which payment 
on or previous to that date tenures in ai rears m 
that Mahal will be sold/’ The appellant was the 
holder of a Government tenure in Dihi Panchanna- 
gram, to which, by vntue of Bengal Act VII of 1868, 
Act XI of 1859 was applicable ; and the Icabuhyat 
under which he held stipulated for “ payment of 
the whole 'jumma m the Collectorate within 28th 
June every year ” The revenue remaining unpaid 
on 28th June 1902, the tenure Was, after the preli- 
minary procedure prescribed by the Acts, sold for 
anears of revenue on 16th March 1903, and pur- 
chased by the respondent Held (reversing the 
decision of the High Court), that, on the construc- 
tion of the Acts and the above notification, the 
revenue was not m an ear until 1st July 1902, and 
the date fixed as that on which the tenure could 
be sold m default of payment of the arrears was 
28th June 1903 There were, therefore, at the 
date of the sale no arrears of revenue, and m 
accordance with the decision in Balktshen Das v. 
Simpson, I L It. 25 Calc 833 ; L. B. 25 I . A. 
151, tho sale was consequently invalid. No vari- 
ation of the contract of parties and the statutory 
provisions applicable thereto is possible by reason 
of geneial considerations of administrative rules 
Which have not the sanction of Indian statue | 
Haji Buksh Elahi v. Durlav Chandra Kar t 
( 1912 ) . , . . I L. R. 39 Calc. 981 

4 4 — - Bevenue Sale Law j 

(Act XI of 1859), ss. 6 , 33 — Sale within 30 
days of service of sale 'proclamation , if nullity or 
only irregular — Question if one of due service — 
Beng Act VII, of 1868, s 8 — Second appeal — 
Finding of irregularity and inadequacy of price — 
Sale if must beheld bad as mattei of law. The fact 
that the proclamation of sale was affixed m the | 
Collectorate less than 30 days before the date of 
sale, m contravention of the provisions of s. 6 of j 
Act XI of 1859, does not make the sale a nullity. 
The sale m such a case is a sale under the provisions 
of the Act and the restrictions imposed by it on the 
right of the defaulter to have the sale set aside 
apply. Lala Molar alt Lai v. The Secretary of State, 

I. L . B 11 Calc. 200, held not binding by resaon of 
the decision in Tasadduk Basulv. Ahmad Hussain , 

1. L B. 21 Calc. 66, and Gobmd Lai v Bamjanam , 

1. L. B. 21 Calc. 70. Where the Court of Appeal 
below found (i) that the sale proclamation was 
affixed in the Collectorate within less than 30 
days of the sale ; (li) and that the price realised at 
the sale was inadequate ; (iii) but that there was 
no evidence to connect the inadequacy of the price 
with the irregularity and dismissed the suit to set 
aside the sale. Held, that it was not open to 
the High Court in second appeal to hold as a matter 
of law that the inadequacy of the price was the con- 
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sequence of the irregularity, and the appe al wa 
concluded by the findings of fact of the lower Appel 
late Court. Semble : Per Coxe, J. — The question 
whether notice of the proclamation was served m 
time is part of the larger question whether it has 
been duly served within the meaning of s. 8 of 
Beng. Act VII of 1868 Janhayi v. Secretary of 
State, 7 C. W . N. 377 ; Sheikh Mohamed Aga v. 
Jadunandan, 10 C. W. N 137, Sheo Batan v. Net 
Lai , I L B 30 Calc 1, 6 C W. N.688, doubted. 
Gangadhar Dass v. Bhikari Charan Das 
(1911) .... 16 C. W. N. 227 

5- — Bevenue Sale Law 

( Act XI of 1859), s. 54 — Purchaser of share of 
revenue paying estate — Suit to recover from person m 
wrongful possession from before sale — Limitation. A 
purchaser at a revenue sale of a share m a revenue- 
paying estate is not a person claiming from or 
thiough the defaulter but rather adversely to him 
and under a paramount title A person who has 
not acquired title as against the defaulter by ad- 
veise possession for the full statutory period, cannot 
resist the purchaser’s suit for lecovery unless his 
possession has been adveise to the purchasers for 
the statutory period. Kalanand Singh v. Sarafat 
Hosem , 12 C W N 528, not followed. Bilas 
Chandra Mukherjee v. Akshoy Ktjmar Das 
(1912) . . . . 16C.WN587 

SALE IN EXECUTION OF DECREE. 

See Parties . I. L. R. 39 Calc. 881 

1 , Execution sale — Application to 

set aside — Limitation Act IX of 1908, s. 18, Sch . 
I, Art 166 — Fraud employed to bring about sale, if 
may save bar of limitation — Fraudulent concealment, 
what amounts to — Fraud , plea of — Proof. When 
an application to set aside an execution sale was 
made more than 30 days after the sale, but it 
was urged that s. 18 of the Limitation Act 
applied to the case • Held, that the fraud which 
it is necessary to prove to bring the case within 
s 18 of the Limitation Act may have occurred 
prior to the sale — for fraud, at any rate of the 
nature generally employed in bringing about an 
illegal sale, is a continuing influence, and until that 
influence ends, it retains its power of mischief. 
Puma Chandra Mandol v. Anukul Biswas, I.L.R . 

36 Calc. 654, explained, Bahimbhoy Habibhoy v- 
Turner, I. L. B. 17 Bom 841, referred to. Fraud 
is not to be lightly charged or lightly found spe- 
cially in cases of applications to set aside and exe- 
cution sale, where this reserve is too often neglec- 
ted. Misstatement of value, if it can be described as 
“ fraud,” does not constitute fraudulent conceal- 
ment, and non -publication of sale proclamation in 
the mofussil even if it exposes the sale to attack 
at the instance of the judgment-debtor, would not 
by itself bring the case under s. 18 of the Limita- 
tion Act, unless it is shown that the judgment- 
debtor has, by means of fraud of which the decree- 
holder was guilty or to which he was accessory. 
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SALE IN EXECUTION OE DECREE— 

contd 

been kept f i om the knowledge of his right Nara- 
yan Sahu v. Mohanth Damodar Das (1912) 

16 C. W. N. 894 

2. Eiecution sale , ap- 

plication to set aside , by deposit — Civil Procedure 
Code ( Act V of 1908), 0 XXI, r 89— Previous 
purchaser of propel ly not affected by the sale, if 
may apply to maJke deposit — Conditional deposit if 
valid — Withdrawal of condition, effect of — Deposit 
not made on the last day owing to absence of Judge 
— Effect . Where on the last day allowed bylaw 
to make a deposit under i 89 of 0. XXI of the 
Civil Procedure Code for the purpose of setting 
aside a sale, the petitioner, owing to the pre- 
siding officers having left the Couit earlier than 
usual, was unable to make the required deposit . 
Held, that the petition and the deposit were pro- 
perly received on the nest day, as not act of the 
Couit itself ought to be allowed to prejudice the 
position of the petitioner A conditional deposit 
is not a good deposit under r 89, 0 XXI, but 
where the petitioner withdrew the condition the mo- 
ment the decree-holder auction-purchaser objected. 
Held, that there were no sufficient grounds undei the 
circumstances to treat, the deposit a: invalid. E. 
89,0. XXI, does not confer a right to make a deposit 
to a person who had purchased the property sold 
so far back from the date of the sale and the 
execution proceedings that his interest was not 
affected by the sale Dulhin Mathura Das Koer 
v. Bansidhar Sing h (1911) 18 C. W. 3ST. 804 

3. — — Execution sale — 

Joint decree — Application to set aside sale by some of 
judgment-debtors, if whole sale can be set aside — Sale 
proclamation, gross understatement of value by decree- 
holder, if by itself vitiates sale — Waiver by judgment- 
debtor of fresh sale proclamation, if amounts to 
waiver of other irregular dies. Where a decree was 
obtained jointly against several peisons and their 
respective liabilities were not ascei tamed there- 
in, and the decree-holder proceeding against 
jointly had their property sold m execution • Held, 
that upon good cause shown the whole sale should 
be set aside although only some of the judgment- 
debtors applied within time to set aside the sale. 
The application of the other judgment-debtois 
though made out of time could very well be treated 
as applications to be added as parties to the pre- 
vious application of their co-judgment-debtors, 
having regard to the fact that all the applications 
Weie tried together and weie thus virtually con- 
solidated. Where on the date fixed for the sale of 
immoveable property m execution of a decree, the 
j'udgment-debtor applied for a postponement and 
agreed that if the decree was not paid up by the 
adjourned date the sale might be held without the 
issue of fresh proclamation, and the decree not 
having been paid up the sale took place on the ad- 
journed date : Held, that in the absence of evidence 
to show that they were aware of the contents 
of the sale proclamation it could not be said that 
the judgment-debtor had waived any irregularities 
In the sale proclamation which contained a gross 


SALE IN EXECUTION OE DECREE— 
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understatement of the value of the attached pro- 
perties. Gindhan Singh v. Hurdeo Naram, L . B* 
3 I. A. 230 ; 26 W B. 14 ; Arunachelam, v. Aruna- 
chelam , L B 15 1 A. 171 ; I. L. B 12 Mad. 19, dis- 
tinguished Where with the object of seizing a very 
valuable property for the smallest possible price, 
the decree-holder grossly understated its value m the 
sale proclamation with the consequence that he was 
able to purchase the property without competition 
at a fraction of its real price * Held, that the deli- 
berate misstatement of value m the sale proclama- 
tion was by itself a sufficient ground for "Vacating 
the sale. Sadatmand Khan v. Phul Kuar, I. L. B . 
20 All. 412; L . B 251. A. 146; 2C.W. N. 550, 
followed Abdul Kashem v. Benode Lai, 12 C. W. N. 
757, not followed. Kabilanund Thakur v. 
Pirthi Chand Lal Chowdhury (1911) 

16 C. W. N. 704 

4. Setting aside sale 

— Material irregularity, allegation of — Civil Pro- 
cedure Code ( Act XIV of 1882), s$. 287, 293— 
Proclamation of sale — Sale fixed to take place “ at 
monthly sales,” naming day, place and hour of 
commencement of such sales — Absence of presiding 
officer A sale in execution of a decree was ad- 
journed fiom 16th May until 13th July, and in the 
fresh proclamation of sale issued it was notified that 
“ m the absence of any order of postponement the 
sale would be held at monthly sales commencing 
at 6 o’clock on the morning of 13th July 1903 at 
Monghyr.” Owing to the absence of the presiding 
officer from the station, the monthly sales did not 
begin until 17th July, and m the course of them the 
sale m question was held on the 20th. On an appli- 
cation under section 311 of the Civil Procedure Code 
(Act XIV of 1882) to set aside the sale on the ground 
of “ material irregularity ” within the meaning of 
ss 287 and 291 of the Code • Held (affirming 
the decision of the Courts m India), that m holding 
the salo on 20th July the Couit had not acted m 
contravention of the provisions of the Code, and 
there had been no “material irregularity” m publish- 
ing or conducting the sale. Rang Lal Singh v , 
Ravaneshwar Pershad Singh (1911) 

I. L. R. 39 Calc. 26 

SALE OE GOODS 

See Contract . I. L. R. 39 Calc. 568 

contract for — 

See Stamp-dtjty I. L R. 39 Calc. 669 

SALE OE MORTGAGED PROPERTY. 

See Mortgage . I. L. R. 39 Calc. 527 
SAN AD. 

See Proof . * 16 C. W. N. 683 

— Sanad, construction 

of Grant creating title of Bajah of Deur in 1862 

Meaning of “ Lands attached to Deur ” — Whether 

confined to lands m Satara where Deur is situated, or 
extended to other lands in Bombay Presidency — Use 
of contemporanea ezpositio m interpretation of 
documents — Jaghir, nature of tenure — Saranjam— 


M 
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Inam — V atari — Ealch — Nature of evidence in inter- 
preting documents — Alterations of lecoids . The 
plaintiff and the defendant *weie brothers, de- 
scendants of the Bhonsle family (Rajahs of Nagpur) 
whose possessions lapsed to the British Govern- 
ment m 1853. The object of the suit was to have 
it declared that the whole of the property in dis- 
pute (all situated in the Bombay Presidency) 
belonged to the two brothers m equal shares. The 
elder brother, the defendant (appellant), was Rajah 
of Deur, and his defence was that he had suc- 
ceeded to the property in suit under the law of 
primogeniture, as an appanage to the title of 
Rajah conferred on him by a sanad issued by the 
Governor-General, Lord Canning, in 1862 The 
question depended mainly on the construction 
of that sanad, in which the expression “lands 
attached to Deur ” has been interpreted by the 
Courts in India as giving to the defendant only 
lands in the district of Satara m which Deur is 
situated, the rest of the lands being declared to 
be partible between the two brothers. Held , by 
the Judicial Committee (reversing those decisions), 
that on the true construction of the sanad, a 
construction indicated by the history of the 
family and the other documentary evidence m the 
case, considered on the principle of contemporanea 
expositio as a guide to its interpretation, the de- 
fendant was entitled to the whole of the property 
in the Bombay Presidency, and not only to that 
in Satara, as an appanage to the title This was 
to be inferred from the official documents for 50 
years, the language used in all of them being 
applicable to the possessions of the Rajahs m the 
Bombay Presidency as a whole ; from the inten- 
tion of the Government to make suitable provision 
for the newly created title, and enable the holder to 
support it with becoming dignity which he could 
not do if less were given ; and from the facts, as 
gathered from documents, that the Rajahs (of Nag- 
pur) had properties in the Central Provmces as well 
as in the Bombay Presidency, and the footing on 
which the Government had all along proceeded 
during a long period was to allot the latter as 
an appanage to the title and the former to bo 
partitioned among the younger sons, which was 
done in 1887, 1893 and 1899. As to the tenure on 
which the lands were held, the whole of the lands 
previous to the re-grant in 1862 were “ “ jaghir ” 
lands, implying no grant of the soil, but a personal 
grant of the revenues to the grantee. A grant of 
such lands was personal, not hereditary, and re- 
sumable at pleasure. The grant being personal 
and temporary, the lands were necessarily im- 
partible. The impartibility and unity which 
attached to personal service was not related to, 
but, on the contrary, was distinct from, the idea of 
succession by force of law to the impartible lands ; 
they, therefore, could not be decided to be subject 
to the rule of primogeniture. The Maratha equi- 
valent for “jaghir” was “ saranjam 55 which 
came in course of time to be applied to the lands. 

Saranjam 5 5 was not confined to the lands in Satara 
as held by the lower Courts. The terms “ saranjam” 
and “ inam ” were not mutually exclusive. 


SANAD— concld. 

fi Inam 55 was a term of mere generic significance 
applicable to a Government grant as a whole. 
Rights m the Bombay Presidency were dealt with 
comprehensively, and as covered not by one name, 
but by all or at least many of the names appli- 
cable to land and revenue rights as H inam,” 
“ saranjam,” “ vatan,” “ hakk,” etc. The argument 
to the effect that the Satara property, and that 
alone, was treated as “ saranjam,” while the 
other properties were throughout treated as 
“ mam,” was contrary to what were admitted to 
have been the original entries in the Collector’s 
books. No reliance, therefore, could be placed 
on such a denomination of those lands. The 
original state of the records before the so-called 
“ corrections ” were made, and not with the 
doubtful and unexplained interlineations and 
alterations, was that to which a Court of law 
should have looked as evidence. Too restricted 
an application had been made by the Courts 
below of the term “ the lands attached to Deur,” 
which their Lordships were of opinion extended to 
the whole of the lands in suit which was conse- 
quently dismissed. Raghojirao Saheb v. Lahsh- 
manrao Saheb (1912) . I. L. R. 30 Bom. 039 


SANCTION. 

See Civil Procedure Code, 1908, s. 92. 

I. L. R. 30 Bom. 108 


SANCTION BOR PROSECUTION. 

See Criminal ProcedureUode, s. 195 (c). 

I. X». R. 34 All. 054 

See Criminal Procedure Code, s. 195 
(7) (a) {b) and (c). 

I. L. R. 34 All. 197 

See Criminal Procedure Code, ss. 195, 

476 . . LL. R. 34 AIL 602 


See Criminal Procedure Code, s. 407. 

1. 1*. R. 34 All, 244 

See Penal Code (Ago? XLV of 1860), 
ss. 182, 211 . I. U. R. 34 All. 522 

See Using as genuine a forged Docu- 
ment . I. Xi. R. 39 Calc. 403 

Sanction refused by Munsif— 

Appeal — Sanction granted by Subordinate Judge 
— Jurisdictional — Criminal procedure Code ( Act 
V of 1898), s. 195— Civil Courts Act {XII of 
1887), ss. 21 and 22— Civil Procedure Code 
(ActV of 1908), ss. 24 (1) {a) and 115. A suit 
having been dismissed by the Munsif and, on 
appeal, by the Court of Appeal, the defendants 
applied to the Munsif for sanction to prosecute 
the plaintiffs for offences under ss. 468 and 471 of 
the Indian Penal Code. This application was 
lefused, but, on appeal, the Subordinate Judge 
granted such sanction. Held, that the Court of 
the District Judge was the only Court to which 
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SANCTION FOR PROSECUTIO HT—condd. 
s uch an appeal would properly lie. Per N. R. 
•Ohatterjea, J. — For the purposes of s. 195 of the 
Criminal Procedure Code, a Munsif is not subor- 
dinate to a Subordinate Judge. Ram Charan 
Chanda Talukdar v. Taripulla (1912) 

I D. R. 39 Calc 774 

SAB AIT JAM. 

See Sanad . I. L. B. 38 Bom. 639 
SCHOLARSHIP. 

See Dekkhan Agriculturists’ Relief 
Act, s. 2 . I. L. B. 38 Bom. 199 

SEARCH FOR ARMS. 

See Trespass . I. L. B. 39 Calc. 953 

* Pi gilt of Magistrate 

to search for arms — Arms Act (XI of 1878), s 25 — 
Judicial functions — Trespass — Criminal Procedure 
Code (Act V of 1898), ss. 36, 96, 105— Act XVIII 
of 1850. In a suit for trespass against the District 
Magistrate, instituted by one of the zammdars 
whose cutchcrry had been searched and no arms of 
any kind found : Held (reversing the decision of 
the first Court and of the majority of the Appellate 
Court, and upholding the decision of Brett, J.), 
that the search was warranted by the Code of 
Criminal Procedure (Act V of 1S98). A serious 
offence had been committed against the public 
tranquillity into which it was the duty of rhe 
District Magistrate to enquire and by virtue 
of his superior rank he was, at Jamalpore, the pro- 
per person to conduct the enquiry. By s. 36, 
Sch. Ill, and s. 96 of the Code, the power 
of issuing a search-warrant was among his “ ordi- 
nary powers,” and therefore under s. 105 he 
had power to direct a search to be made in his 
presence if he thought it advisable to do so. That 
being so, it was unnecessary to decide on the other 
defences set up but, semble (agreeing with the 
majority of the Court of Appeal), that the District 
Magistrate not having complied with the preli- 
minary condition prescubed by s. 25 of the 
Arms Act (XI of 1S78) could not defend his action 
under that statute. Also (agreeing with Brett, J.), 
that the District Magistrate in directing a general 
search of the plaintiff’s cut cherry in view of an 
enquiry under the Criminal Procedure Code, was 
acting in the discharge of his judicial functions and 
had it been necessary might have appealed for 
protection to Act XVIII of 1850 Clarke v. 
Bbajendra Kishore Roy Chowdhry (1912) 

I. L. R, 39 Calc. 953 

SEARCH FOR EXPLOSIVES. 

See Magistrate . I. L. B. 39 Calc. 119 

SEARCH WARRANT. 

See Magistrate, jurisdiction op. 

I. L. B. 39 Calo. 377 

See Public Gambling Act (III op 1S67), 
s. 5 . , . I. L. R. 34 All. 597 


SECOND APPEAL. 

See Civil Procedure Code 1SS2 ss. 
584, 585 . . I. L. R. 34 AH. 579 

See Court-fees Act, 1870, s. 17. 

I. L. R. 36 Bom. 628 

1, ■ Chota Nagpur 

Tenancy Act (Beng. VI of 1908), ss. 87, 224, 264 — 
Civil Procedure Code ( Act V of 1908), s. 100 — Land- 
lord and tenant No second appeal hes to the High 
Court from the decision of a Judicial Commissioner 
passed on appeal against the decision of a Revenue 
Officer, under s. 87 of the Chota Nagpur 
Tenancy Act. RaghubarSahi v. Protap Udoy 
Nath Sun Deo (1911) . I. L. R. 39 Gale. 241 

2. , Sale application 

for confirmation of, by auction-purchaser against 
'judgment-debtor, under s. 312 of the Code — Auction - 
pui chaser, if a necessary par ty in a proceeding under 
s. 311 of the Code — Civil Procedure Code (XIV of 
1882), ss 311, 312 No second appeal lies against 
an order refusing an application by the auction- 
purchaser against the judgment-debtor, for con- 
firmation of sale, under s. 312 of the Code of Civil 
Procedure, 1882, inasmuch as such a case between 
the auction -purcha&er and the judgment-debtor 
cannot be regarded as a proceeding between the 
parties to the suit or their representatives under s. 
244 of the Code. The auction-purchaser is not a 
necessary party to an application under s 311 of 
the Code. Karamat Khan v. Mir AH Xhmed, All. 
W. N. (1891) 121 , not followed. Ah Gauhar 
Khan v. Bansidhar , I. L . B . 15 All. 407, distin- 
guished. SURENDRA MOHINI DeBI V. Am ABUSE 

Chandra Chatterji (1912) I. L. R, 39 Calc. 687 

SECOND MARRIAGE. 

See Mahomedan Law — Bigamy. 

I, Le R. 39 Calc. 409 

SECURITY'. 

for production of insolvent 

debtor — 

See Forfeiture I. L. R, SS Calc. 1048 

SECURITY FOB COSTS. 

See Civil Procedure Code, X90S, Sch, I 
O. XXV, R* 1 and O. XXXIII, r. 1. 

I. L b R. 86 Bom. 415 


SECURITY FOB GOOD BEHAVIOUR. 

Ostensible means of subsist- 
ence — Beturn,_ of absconding suspect home on 
withdrawal of warrant, and residence in his father's 
house without taking steps to conceal himself to 
commit an offence — Relevancy of evidence of pre- 
vious connection with a criminal conspiracy or 
concealment outside the trying Magistrate's juris- 
diction — Suppoit by father possessing substance — » 
Jurisdiction of MaglsU ate to require a person to 
give an account of Ms presence while in another jtuis* 
diction — Criminal Procedure Code (Act V of 189 8) 9 
s. 109, els. (a), (b). Clause (a) of s. 109 of che Crim> 

M 2 
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SECURITY FOR GOOD BEHAVIOUR 

— concld. 

nal Procedure Code should be read m its entirety 
The concealment referred to therein must be with a 
view to committing some offence. Where a person 
against whom a variant had been issued, absconded 
from home for two years, but returned theieto after 
its withdrawal, and was found living hi his father’s 
house, without having taken any paiticular steps to 
conceal himself for the purpose of committing any 
offence thereaftei, the fact of previous connection 
with a criminal conspiracy or of present correspond- 
ence with criminals outside the Magistrate’s 
jurisdiction, is not relevant under s 109, 
though it might form basis or a substantive pro- 
ceeding under s. 110 A person cannot be called 
on to furnish security under s 109 m respect 
of an alleged temjiorary concealment m his father’s 
house unconnected with any mtent to commit an 
offence, noi with any previous concealment out- 
side the Magistrate’s jurisdiction As long as a 
young man, out of employment, is staying m the 
house of his fathei, who is a man of substance and 
able, if necessary, to support him, he cannot be held 
to be without ostensible moans of subsistence. 
Where the account a person gives of his piesence 
wit hm the limits of a Magistrate’s jurisdiction is 
satisfactory, e g , that he has returned to, and is 
living m, his father’s house in strict seclusion on 
the withdrawal of a warrant against him, he cannot 
be called upon by such Magistrate to give an 
account of his presence in any other jurisdiction. 
Satish Chandra Sarkar v Emperor (1912) 

I. L. R. 39 Calc. 456 

SECURITY TO KEEP THE PEACE. 

See Criminal Procedure Code, ss 107, 

145 . . . I. L. R. 34 AIL 449 

SEDITION. 

1. — Publication, 

proof of — Necessity of proving, posting or punting 
and publishing under the directions of the accused , 
when it is shown that the handwr itmg is his , and that 
the seditious matter was actually punted and pub- 
lished — Seditious manusenpt transmitted by post 
but intercepted before it reached addressee — Attempt 
to commit sedition — Penal Code (Act NLV of 1860), 
s. 124A. It is not necessary, m order to establish 
the fact of publication of seditious matter tiansmit- 
ted through the post office, on a charge under s 
124 A of the Penal Code, to prove the actual posting 
nor that it was printed and published under the 
directions of the accused. If the seditious writing 
is shown to be in the handwriting of the accused, 
and it is further proved that the contents were in 
fact printed and published, there is sufficient evi- 
dence of publication by him : Regina v. Lovett 
9 C. & P. 462, followed. The sending through the 
post of a packet containing a manuscript copy of a 
seditious publication with a covering letter request 
mg the addressee to circulate it among others, 
when the same was intercepted by another person 
and, never reached the addressee, constitutes an 
attempt within the purview of s. 124^A of the Penal 


SEDITION — concld 

Code. Surendra Narayan Adhicary v Emperor 
(1911) . . . I. L. R. 39 Calc. 522 

2. Sedition — Pub- 

lication — Handwriting, proof of — Admissibility and 
value of expert opinion not based on comparison 
made in Court with admitted or proved handwriting of 
the person alleged — Penal Code ( Act XLV of 1860), 
s 124 A — Evidence Act (I of 1872), s. 45* On a 
charge under s. 124 A of the Penal Code the sending 
of a pamphlet by post, addressed to a private 
individual not by name, but by designation as the 
representative of a large body of students, amounts 
to publication. * It is necessary for the admission 
of the evidence of a handwriting expert, under s. 
45 of the Evidence Act, that the wilting with 
which the comparison is made should be admitted 
or proved beyond doubt to be that of the person 
alleged, and that the comparison should be made 
m open Court m the presence of such person 
Cresswell v Jackson, 2 F . & F . 24, Cobbet v. 
Kilmmster 4 F. & F 490, and Phoodee Bibee v. 
Govind Chander Roy , 22 W. R 272 , referred to 
Suresh Chandra Sanyal v Emperor (1912) 

I. Ij. R. 39 Calc. 606 

SENTENCE. 

See Offence committed on the High 
Seas . . I. L. B. 39 Calc. 487 

SERVICE IN AM. 

resumption of — 

Resumption not a fresh 

grant and does not put an endto pr lor encumbrances — 
Regulation — VI of 1831, s 2 — Emoluments 
granted for gadaba service not within regulation. 
Resumption consists m putting an end to the 
grant, remitting the services and requiring the 
grantee to pay the full assessment. It has not 
the effect of putting an end to prior encumbran- 
ces. Gadaba or bearer service is of a personal 
natuic and an mam for such service does not fall 
within Regulation VI of 1831, where the giantee of 
an mam for gadaba service mortgages the inam and 
the mam is afterwards resumed 1 ” by Government, 
such resumption does not extinguish the mortgages. 
Sreevadhu Yerranna v. Donkira Kannamma 
(1912) . . . . I. L. R. 35 Mad. 704 

SETTLEMENT. 

See Khoja Mahomedan. 

I. L. R. 36 Bom. 2X4 

construction of — 

— , Settlement of malt- 

lana or da^turat payable to zammdar in 1780 — 
Allowance as compensation for portions of land 
taken by Government for the creation of yagirs — 
Liability of yaprdars — Resumption by Government, 
effect of — Suit for sum referred to as mahkana m 
settlement and account of 1865 — Long acquiescence 
in sum settled m 1780. This was a suit m which 
the appellant, the Maharaja of Darbanga, claimed 
to be paid an annual sum of Rs. 482 odd by the 
Government of India as dasturat or mulikctna , an. 
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SETTLEMENT —concld. 

allowance by way of compensation to the proprie- 
tors for the loss of their proprietary rights m 
portions of their land taken by the Government 
for the creation of jagirs (or revenue-free holdings) 
and which until resumption by Government 
was payable by the ]agirdars, but for the payment 
of which on resuming them the Government them- 
selves became liable The claim was based upon 
an order of 10th May 1865, by which the appellant 
alleged that the annual mahkaiia payable to him 
in xespect of land called Mauzah Sahu was perma- 
nently fixed at Rs. 482-0-3 The defence was 
that the malikana payable m respect of a jagir 
known as Meherullah Khan, of which Mauzah 
Sahu formed part was settled m 1780 at Rs. 796-2-9, 
and nothing fuither was recoverable ; and that the 
order made m 1865 did not give the right claimed 
The sum of Rs 796-2-9 had admittedly been paid 
to the predecessors in title of the appellant since 
1780, and was still being paid to the appellant 
himself, but he claimed to be paid the sum of Rs. 
482 odd m addition His contention was that the 
fixmg of the malikana m 1780 was not a final ascer- 
tamment of the rights of his predecessois-m-title 
m respect of it, but was merely a tcmpoiary fixmg 
of the percentage by which the amount should be 
ascertained from time to time, as it vancd together 
with the variation of the amount of the proceeds 
of the land. Both Courts m India held that the 
appellant was entitled to nothing more than the 
( Rs. 796-2-9 already paid to him. Held (affirm- 
ing those decisions), that what was done m 
1780 amounted to a final settlement of the 
owner’s rights in respect of the malikana, the 
payment of which was to be made regularly 
every year from 1780, no term bemg fixed That 
it was regarded as final by the paities concerned, 
was clear from the fact that the payment was made 
thenceforward for a century without any sugges- 
tion that it was in any way wrong, or was subject 
to revision The settlement of 1865 only dealt with 
the method of payment of the malikana. It pio- 
vided neither for any alteration nor for any addition 
to the malikana already fixed in 1780. The account 
attached to the settlement was made for the pur- 
poses of the settlement only, and the reference in 
it to malikana was made merely because the mali- 
kana was an item to be taken mto account in fixing 
the annual jama to be paid by the person m whose 
favour the settlement was made m respect of the 
mouzahs comprised m the settlement. That this 
was the right view to take of the settlement; of 
1865, and the account annexed to it, was confirmed 
by the fact that no claim was ever made by the 
appellant for payment of the malikana until 1892, 
27 years after the date of the permanent settlement, 
and that no such payment had ever been made 
to him. Rameshwar Singh v. Secretary oe 
State for India (1911) . I. L. R. 39 Calc. 1 

SETTLEMENT AND SURVEY. 

See Survey and Settlement Act. 

I. L. R. 36 Bom 290 


SHAREHOLDER. 

See Companies’ Act, ss. 28, 45, 61. 

I. L. R. 36 Bom. 557 

e \ SHAWLS,” MEANING OE. 

* Railway admimstt 

tion, liability of paicel — Railways Act (IX of 1890), 
s 75 and Sch II (m) — Value of contents of 'parcel if 
to be declared — Alwan — Damages , suit , ot — Costs. 
The term “ shawls ” m Sch. Ill, cl (m) of 
the Railways Act, refers to Indian Shawls of spe- 
cial value, and cannot be taken to apply to arti- 
cles of inferior value such as alwans Sarat 
Chandra Bose v. Secretary of State for India 
(1912) . . . I. L. R. 39 Calc. 1029 

SHEBAIT. 

See Execution of decree. 

I. L. R. 39 Calc. 298 

See Hindu Law — Endowment. 

16 C. W. N. 108 

See Land Acquisition. 

I. L. R. 39 Calc. 33 

— judicata — Suc- 
cessor of a shebait , when bound by a dercree passed 
against the shebait — Limitation Act (IF of 1877), 
Sch. II , Ait. 121 — Hereditaiy office of a shebait — 
Adverse possession of the office The widow of a 
shebait of a certain temple who succeeded her 
deceased husband in that office, mortgaged some 
land, as also her interest in the temple-income, 
to one J, who obtained a decree on his mortgage 
on the 24th of September 1880 In execution 
thereof he put up the temple-income for sale, pur- 
chased it himself and obtained delivery of posses- 
sion m 1892 The widow and the next reversioner 
then brought a suit to set aside the sale on the 
ground that the property sold was not saleable. 
That suit was withdiawn with liberty to bring a 
fresh suit The widow alone then bi ought another 
suit w r hich was dismissed on the ground that it was 
baired by s. 244 of the Code of Civil Procedure (Act 
XIV of 1882). She having died, the reversioner 
brought a suit against the said J, on the 3rd of 
January 1910, for a declaration that he was en- 
titled to the temple-mcome inasmuch as it was not 
saleable On objections taken by the defendant 
that the suit in so far as it related to the temple - 
income was barred by the rule of res 'judicata and 
by limitation : 'Held, that, inasmuch as there was 
no collusion or dishonesty about the former suits, 
and as in one of them the plaintiff himself was 
a paity, the deciee passed in the suit against the 
shebait (widow) would bind her successor (the 
plaintiff), and that therefore the present suit was 
barred by the rule of res judicata. Held , further, 
that Art. 124 of Sch II of the Limitation Act 
applied to the case, and that as the suit was brought 
more than twelve years after the date when the 
defendant obtained possession of the hexeditary 
office by receipt of the temple-mcome, it was barred 
by limitation. Jharula Das v Jalandhar 
Thakur (1912) . . I. L. R. 39 Calc. 887 
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SHEIKH ANSARIS, TRIBE OF. 

See Custom . I. L. R* 39 Calc. 418 

SHIVARPANA. 

See Civil Procedure Code, 1882, s. 539* 

I. Xi. B. 86 Bom. 29 

SHOUT DELIVERY. 

See Carriers . I. L. B. 39 Calc. 311 

SIMULTANEOUS ADOPTION. 

See Hindu Law — Adoption. 

I. L. B. 39 Calc. 582 

SISTEB. 

See Hindu Law — Succession. 

I. L. B. 38 Calc. 319 

SISTER’S SON. 

See Hindu Law — Succession. 

I. L. B. 39 Calc. 319 

SMALL CAUSE COUBT. 

See Provincial Small Causes Courts 

Act , . I. L. B. 36 Bom. 443 

error by — 

See High Court, jurisdiction of. 

I. L. B. 39 Calc. 473 

— Provincial Small 

Cause Court , if may decide title — Procedure — 
Mesne $ 10 fits if recoverable alien plaintiff out of 
possession— What must be proved — Petty case , pecu- 
niary value not an unfailing test. In a Small 
Cause Court suit tlie Judge is no doubt competent 
to decide the question of title upon which the claim, 
depends, but if he does so it is incumbent on him 
to decide the question correctly and according to 
law. The maxim de minimis non curat lex should 
not be applied to Small Couse Court suits for 
damages in respect of immoveable property for the 
importance of the case to the parties is, not to be 
measured by the pecuniary limit of their claim 
Poona City v. Bam jit, I. L. B. 21 Bom. 250, referred 
to, Elahi Buesh Mandal v Bam Narayan 
Ghose (1911) . . . 16 C. W. N. 288 

SOLICITOB. 

duty of— 

See Gift . I. L. R. 39 Calc, 933 

Professional mis- 
conduct — Proceeding to stnlce off from Bolls — Con- 
tempt of Courts pui suing remedy m Criminal Court 
when Supreme Court refused civil remedy, having 
disbelieved information, if amounts to Forgery, 
sinhmg out names of witnesses ’ names by solicitor, 
after informing responsible officer — Intent to defraud, 
if any — Bad faith — Bight to be heard on matters 
relating to professional misconduct. Where a 
plaintiff who has been lefused a warrant for the 
detention of the defendant by a Civil Court straight 
Way starts a criminal process on the same subject* 
matter and by means of allegations to which the 


SOLICITOB— concld. 

Civil Court attached no credit obtains his warrant 
from a different Court, almost as a matter of course,, 
he undoubtedly runs several risks of a serious 
character. He is not, however, restricted by law 
to a single form of remedy. He may pursue all 
the legal remedies appropriate to his grievance, and 
his conduct does not necessarily involve any pun- 
ishable contempt of the Civil Court whatever 
may be its other consequences. Where in such 
a case the arrest by warrant of the Criminal 
Court, was obtained without getting the necessary 
fiat of Government, and it was executed but 
the prisoner was then discharged on the ground 
that the warrant was m excess of the Magistrate’s 
jurisdiction and it appeared that the Magistrate 
was not misled into issuing the warrant by any 
concealment or deceit on the part of the applicant, 
but that it might have been due to the Magistrate’s 
own inadvertence, and there was no evidence to 
show that the applicant did not believe in the jus- 
tice of his claim and did not so instruct the solicitor 
who acted for him m the matter : Held, that the 
conduct of the solicitor, though it might from other 
points of view be shown to be open to strong animad- 
version, could not m the absence of proof that the 
proceedings were tainted by his fraud be held to 
constitute contempt of Court, nor did it show bad 
faith on the part of the solicitor. Where two 
persons, on being served with subpoenas taken out 
by the solicitor on behalf of certain accused 
persons stated that they knew nothing of the case, 
and thereupon the solicitor took back the sub- 
poenas and mentioned to a responsible Court 
officer that he wanted the names of witnesses to be 
substituted, and on his making no objection struck 
out their names and substituted those of two other 
persons m their place : Held, that there being 
nothing to show that the intent of the solicitor in 
so doing was to defraud, the facts did not establish 
the charge of forgery brought against him, who at 
most had committed an irregularity and for which 
a pecuniary penalty of £20 imposed on him was an 
adequate punishment. That an order striking 
the solicitor’s name from off the Bolls on account of 
the said two alleged offences of contempt and for- 
gery, could not in the circumstances be maintained. 
References in the order to the solicitor’s 4 6 conduct 
m other professional matters,” when no such 
matters were specified m the information before 
the Court and upon which the solicitor had not been 
heard, could not be relied on against him. In the 
matter of Taylor . . 16 C. W. N. 386 

SON. 

liability of— 

See Hindu Law — Debt. 

I. L. B. 39 Calc. 862 

See Hindu Law — Surety. 

I. L. B. 39 Calc. 843 

SOVEREIGN BIGHTS. 

See Act of State. 

I. L. B. 39 Calc. 615 
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SPECIFIC PEBFOBM ABT CE. 

See Lease. I. L. B. 39 Calc. 663 

See Specific Belief Act, 1877, s. 30 

I. L.B. 34 All 43 

, — Right to minor of 

specific performance of contract entered into on his 
behalf by his guardian and manager of his estate — 
Contract for purchase of immoveable property and sale 
of it to minor — Power of guardian and manager — 
Want of mutuality. In a suit for specific perform- 
ance by a minor of an agreement for the purchase 
and sale to him of certain immoveable property, 
entered into by the manager of the minor’s estate 
and his guardian on his behalf Held , by the Judicial 
Committee, that it was not within the competence, 
either of the manager of the minor’s estate or of 
the guardian of the minor, to bind the minor or the 
minor’s estate by a contract for the purchase 
of immoveable property ; that as the minor was 
not bound by the contract, there was no mutuality ; 
and that consequently the minor could not 
obtain specific performance of the contract. 
Mir Sarwarjah v. Fakhruddin Mahomed 
Chowdhury (1911) . I. L. B. 39 Calc. 232 

2, Specific perform- 

ance of contract — Contract executed m exercise of 
power given by will — Will found false — Enforce- 
ment against executant as heir — Delay in suing , not 
amounting to waiver or acquiescence, if Bar to relief. 
The widow of the deceased owner jointly with 
another who as executor had obtained probate 
of a will alleged to have been left by the deceased 
executed an agieement for sale of land, ^ the 
widow purporting thereby to exercise a power given 
by the will to assent to conveyances executed by 
the executor The probate subsequently having 
been revoked : Held, that the contract was speci- 
fically enforceable against the widow to the extent 
of her interest. Horrocks v. Rigby , 9 CE D. 180, 
relied on. Delay which did not amount to waiver, 
abandonment or acquiescence and m no way altered 
the position of the defendant, did not disentitle 
the plaintiff to sue for specific performance. 
Eissen Gopal Sadaney v. Kali Prosonno Sett, 
I L. R. 33 Calc. 633, followed ; Mokund Lai v. 
Chotay Lai, 1 L. R. 10 Calc. 1061, referred to. In 
the special circumstances of the case, specific per- 
formance of the contract was refused. Kedar 
Nath Samanta v. Maud Bibi (1911) jrl 

16 C. W. 137247 

SPECIFIC BELIEF ACT (I OF 1877). 


See Court-fee . I. L. B. 39 Calc. 704 
s. 18< — 

See Civil Procedure Code, 1882, 325A. 

I. L. B. 36 Bom. 610 

s. 30— 

Specific performance 

Award — Suit to recover money payable under an 

awardr^Limitation'Act {IX of 1908), Sch. I, Art. 


SPECIFIC BELIEF ACT (I OF 1877)— tJ 

conoid . 

— s. 30 — concld, 

113, 116, 120 — Limitation. By the terms of an 

award it was provided, inter aha, that the defend- 
ants should pay to the plaintiff the sum of Bs. 350 
on or before the 27th of June 1904, and in default 
of such payment, the plaintiff could recover from 
the defendants Rs. 350 with interest at 12 per 
cent, per annum Held, that a suit to recover on 
default of payment by the stipulated date, the 
sum abovenamed with interest was not a suit tov 
specific performance of a contract, and as such 
governed by Art. 113 of the First Schedule to the 
Indian Limitation Act, 1908, but was governed by 
either Art 116 or Art. 120. Sukho Bibi v. Ram 
Sukh Das, I. L. B. 5 All. 263 ; Baghuhar Dyal v. 
Madan Mohan Lai, I L. B. 16 All 3 ; 3heo Naram 
v. Bern Madlio, 1. L B. 23 All 285 iSornavalh 
Ammal v. Muthayya Sastngal, I. L. B. 23 Mad. 
593 ; Talewar Singh v. Bahon Singh , I. L K. to 
All. 497 and Bha'jahari Saha Banikya v. Denary 
Lai Basak, I. L. B. 33 Cede. 881. BulbipDube 
v. Mahaul Dube (19X1) . I. L. B 34 All. 4<S 

ss. 39, 42— 

See Civil Procedure Code, 1908, O.XLL 

B . 22 . . I. L. B. 34 All. 140 

s 42— 

- Declaratory de- 

cree, when should he made and when rejMedr-Con- 
sequential relief, injunction if S 42 of the 
Specific Act does not sanction every form of de- 
claration but only declaration that the plaintiff is 
entitled to any legal character or to any right as 
to any property. Courts m this country should see 
that plaints which pray for declaratory decrees only, 
conform to the terms of s. 42, Specific Belief ^t. 
An iniunction is a consequential relief The.limm 
imposed by s. 42 of the Specific Relief Act is on 
decrees whioh are merely declaratory and does not 
expressly extend to decrees in which relief is 
administered and declarations are embodied as 
introductory to that relief . For such declarations 
legislative sanction is not required as * e y rest on 
long established practice. But for all that the 
Court should be circumspect and even chary as to 
the declarations it makes ; it is ordinarily enough 
that relief should he granted without the dedar- 
ation. Deokax.1 Koer *. Kedar (mj)^ 

„ - - — — Fabrication of 

authority to adopt hy widow does not justify smt hy 
reversioner for declaring the authority not genuine 
The mere fabrication of an authority to adopt by 
the widow, will not entitle the reversioner to claim a 

sssfs.su ?«; 

SKSST * 

— 6 . 45 — 

See Municipal Election. 

1 I. L. B. 39 Calc, 598, 754 
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SPIRITUOUS AND FERMENTED 
LIQUORS. 

See Exciseable Articles. 

I. L. R. 39 Calc. 1053 

STAMP. 

See Stamp Act (II op 1899), s. 65 

I. L. R. 34 All. 192 

STAMP ACT (II OF 1899). 

s. 2 (15), Sob, I, Art. 45— 

Final decree effecting 

partition , what is To make an order chargeable 
with stamp duty under s 2 (15) of the Stamp 
Act of 1899, it must effect an actual division of the 
property An order declaring the rights of the 
parties and directing furthei proceedings for the 
ascertainment of the specific shares is not such an 
order. Courts ought not to pass interim orders and 
direct proceedings in execution for the ascertain- 
ment of the specific shares. The final order should 
be passed after the specific shares have been as- 
certained A decree reciting a razmamah made by 
consent of parties, allotting specific properties to 
the several parties and directing other parties to 
deliver possession, is chaigeable with stamp duty 
under Art 45 of Sch I as a final order effect- 
ing partition within sec 2 (15). Being made by 
consent of parties, it is also an instrument whereby 
co-owners have agreed to divide property m 
severalty, and falls within the first part of s 
2 (15) Thiruvengadathamiah v Mungjah (1911) 
I. L. R. 35 Mad. 26 

ss. 5, 6, 36 ; Sch. I, Arts. 5, 43 — 

See Stamp duty I. L. R. 39 Calc. 669 

s. 65— 

Receipt — Money re- 
mitted by postal money order and receipt signed on 
post office form — Further receipt not exigible from 
payee. Where money is remitted by postal money 
order and the payee has signed the receipt m dupli- 
cate on the post office form, he cannot legally be 
compelled to give a further receipt to the payer, and 
his refusal to do so will not render him liable under 
s, 65 of the Indian Stamp Act, 1899. Emperor 
v . Balmakaund (1911) . I. L. R. 34 All. 192 

Sch. I, Art. 1— 

See Acknowledgment 

I. L. R. 39 Calc. 789 

STAMP DUTY. 

See Acknowledgment. 

I. L. R. 39 Calc. 789 

■ Bought and sold notes 

— . Stamp Act {11 of 1899), ss 5, 6 and 36, Sch I, 
Arts. 5 and 43 — Arbitration — Admission, by arbi- 
trators, of document not duly stamped, effect of — 
Bengal Chamber of Commerce , arbitration by — Rules 
relating to — Umpire, omission to nominate, effect of 
-—Disclosure of names of arbitrators if contemplated 
by the rules — Reference , provision for appearance of 


STAMP DUTY— concld- 

parties on A contract for or relating to the sale of 
goods comprised m bought and sold notes, which 
contain a piovision to refer disputes to arbitxation, 
is chargeable with a stamp duty of two annas on 
each broker’s note under Art 43 of the Stamp Act, 
and not with a duty of eight annas as an agreement, 
Kyd v. Mahomed, 1 L. R. 15 Mad 150, followed. 
If a document, which is not duly stamped, were 
admitted m evidence by arbitrators on a reference, 
the provisions of s. 36 of the Stamp Act 
would prevent such admission being called into 
question at any stage of the same suit or pioceed- 
mg except as provided m s, 61, and an appli- 
cation to file the awaid of the aibitiators would be 
a “ stage of the same pioceedmg ” The arbitra- 
tion rules of the Bengal Chamber of Commerce, 
grammatically speaking, require an umpne to be 
nominated before the arbitrator entei upon the 
leference, but the omission to so nominate an um- 
pire would not be a ground for setting aside or 
vaiying the award having regard to the provisions 
of rule VI ( o ) The aibitration rules of the Bengal 
Chamber of Commerce (rule X) contemplate that 
the names of the arbitrator shall not be disclosed 
to the parties Choom Ball v Madhoram, R L. R . 
36 Calc. 388 ; 13 C W. N 297, and Hurdwciry Mull 
v. Ahmed Musap Selap , 13 C. W N. 63, dissented 
from. Rule VI (gr) provides that the parties shall 
not, without the express permission of the aibitra- 
tors, be entitled to appeal The paities have no 
right to appear, or even to ask for such permission. 
Bombay Company, Ltd v The National 
Jute Mills Co , Ltd (1912) 

I. L. R. 39 Calc 669 

STATUTE. 

1848—11 and 12 Viet., C. XXI— 

See Indian Insolvency Act. 

STATUTE, CONSTRUCTION OF. 

See Limitation Act, Art. 134. 

I. L. R. 36 Bom. 140 

Statute • — Construction . 

Where a statute creates a right not existing at com- 
mon law and prescribes a paiticular remedy for its 
enforcement, then that remedy alone must be 
followed. Chunilal Virchand v Ahmed ab ad 
Municipality (1911) . I. L. R. 36 Bom. 47 

STEP -SISTER’S SON. 

See Hindu Law — Succession. 

16 C. ”W. N. 1094 

STIPEND. 

See Dekkhan Agriculturists’ Relief 
Act, s. 2 . I. L. R. 36 Bom. 199 

STREET. 

See Bombay Municipal Act, s 297 (!) b , 

I. L. R. 36 Bom. 405 
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STEIDHAN 

See Hindu Law — Inheritance 

I. L. E. 34 All. 234 

See Hindu Lxvw — S tridhan 

I. X». E. 36 Bom. 339, 424 

See Hindu Law — Succession 

I. L. E. 39 Calc. 319 

SUB-DIVISIONAL MAGISTEATE. 

subordination of— 

See Magistrate, jurisdiction oe. 

I. L. E. 39 Calc. 1041 

SUB-MOETGAGE. 

See Transfer oe Property Act (IV of 
1882), s. 90 . I. L. E. 34 All. 63 

SUBOEDINATE JUDGE. , _ - 

See Sanction for Prosecution 

I. L. E 39 Calc. 774 

SUBEOGATION. 

See Mortgage . 16 C. W. N. 505 

SUCCESSION. 

See Agra Tenancy Act (II of 1901), s 22, 

I. L. E. 34 All. 419, 658 

See Hindu Law — Stridhan 

I. L. E. 39 Calc. 319 

See Hindu Law — Stridhan 

I. L. E. 36 Bom, 120, 339 

See Hindu Law — Succession. 

I. L. E. 34 All. 65, 79, 663 

See Hindu Law — Succession. 

I. L. E. 35 Mad. 152 

See Kunjpura, State of. 

I. L. E. 39 Calc. 711 

SUCCESSION ACT (X OF 1865). 

ss. 46, 48, 50— 

See Probate . I. L, E. 39 Calc. 245 
s. 90— 

See Hindu Law — Will 

I. L. E. 39 Calc. 87 

SUCCESSION CEBTIFI CATE . 

See Succession Certificate Act. 

.SUCCESSION CEETIFICATE ACT (VII 
OF 1889). 

s, 4— 

i Deferred dower , suit 

by one of several heirs for a portion of her share — 
Certificate for a portion, if may be granted — Heir's 
claims if joint or several — Severence of debt. Where 
one of several hens of a deceased Mahomedan lady 
sued her husbandfor a portion of the share of the de- 
ferred dower due by the defendant to the deceased, 


SUCCESSION CEETIFICATE ACT (VII 
OF 1889) — concld. 

s. 4— concld. 

relinquishing the balance * Held, that an applica- 
tion by the plaintiff for succession ceitificate in 
respect of the amount claimed by her m the suit 
was propeily granted. S. 4 of the Succession 
Certificate Act does not require that the certificate 
should cover the whole of the debt, if the hens do 
not see to realise the whole Ghafui Khan v. 
Kalandan Begum , I L JR 33 AIL 327, dissented 
fiom. In respect of deferred dower, each of the 
heirs of the deceased has a distinct right enforce* 
able by himself though. all may jointly sue and it 
is open to each to relinquish a portion of the 
claim. The defendant husband being moreover 
one of the hens, the debt, assuming it to be joint, is, 
seveied, and a certificate cannot m consequence 
be granted for the whole debt. Abdul Hossain v. 
SarifaN (1911) . . . 16 C. W. N. 231 

, ss. 9, 25, 26— 

. Civil Procedure Code 

{Act V of 1908), s. 96 — Succession Certificate- 
Condition of Security — Appeal An ordbr giantmg 
a succession certificate accompanied by a condition 
that security should be given, is appealable An 
order directing that a certificate should not be 
granted unless security is furnished, is not appeal- 
able Bai Devhore v Lalchand Ji vandas, I L JR. 
19 Bom . 790 , explained. Bai Nandkqre v Sha 
Maganlal Varajbhukhandas (1911) 

I. L E. 36 Bom. 272 

ss. 19, 26 — 

Munsif invested with 

functions of District Court — Appeal — Jurisdic- 
tion. Held, that an appeal from an older of a 
Munsif invested under s. 26 of the Succession 
Certificate Act, 1889, with the functions of a Dis- 
trict Court lies to the District Judge and cannot 
be transferred for disposal to any other Court, such 
as the Suboidmate Judge or Judge of the Small 
Cause Court, not empowered under s 56, Huran 
Bibi v. Hingan Bibi(1911) 

I. L.E 34 All. 148 

SUCCESSIVE ADOPTION. 

See Hindu Law — Adoption 

I. L. E. 39 Calc. 582 

SUICIDE. 

See Bail Bond . 16 C. W. N. 550 

SUIT. 

dismissal of — 

See Civil Procedure Code, 1908, 

0. IX, RR 8 AND 9, S. 151 

I. L. E 34 All. 426 

See Civil Procedure Code, 1908’ 

0. XVII, R 3; 0. IX, R 4. 

I. L. E. 34 All. 123 
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SUIT FOE LAUD. 

See Jurisdiction. 

L L. E. 89 Calc, 739 

SUMMARY CESS. 

See Limitation Act, 1877, Sch. II, Art. 

144 .1. L. E. 36 Bom. 174 

SUMMAEY DISMISSAL. 

See Civil Procedure Code 1908, 0. XLI, 
r, 11 . . I. L. E. 36 Bom. 116 

SUMMAEY TEIAL, 

— — Charge if should be 

drawn up m. Although, m a summary trial the 
Magistrate need not frame a formal charge, still he 
must specify the offence charged in such a way as 
will give sufficient notice to the accused. Jharu 
Sreikh v. King-Emperor (1912) 

16 C. W. N. 696 

SUNNIS. 

See Maromedan Law — Gift. 

I. L. E. 34 All. 478 

SURETY. 

Father’s liability as surety — 

Hindu Law — Whether son is liable to pay debt 
incurred by father as surety. Under the Hindu 
Law, a son is liable for a debt incurred by his father 
as a surety. Tukarambhat v. Gangaram Mulchand 
Gwjar, I. L, R. 23 Bom. 464, and Maharaja of 
Benares v. Ramkumar Misir , I. L. B. 26 All. 611, 
referred to. Rasik Lal Mandal v Singheswar 
Rai (1912) . . I. L. E. 39 Calc. 843 

SURETY BOND. 

See Decree . I. L. E. 36 Bom. 42 

SURVEY AND SETTLEMENT ACT 
(BOM. I OF 1865). 

* ss. 25, 28, 37, 38—— 

Land Revenue Code 

{Bom. Act V of 1879), ss. 102 , 106—Khoti village 
m Kolaba District — Survey and settlement — Intro- 
duction of “ sanctioned ” settlement — “ Fixed or 
guaranteed ” — Expiration of the period of “ sanc- 
tioned ” settlement — Continuance of the terms of the 
44 sanctioned ” settlement after the expiration of the 
period as still being sanctioned. A question having 
arisen as to whether under the settlement of the 
khoti village in suit which was sanctioned in 1863 
and introduced in 1865 subject to all the provisions 
of the Survey and Settlement Act (Bom. Act I of 
1S65), and thereafter for a fixed period of twenty- 
seven years, the Government was entitled, on the 
expiration of the said period of twenty -seven years, 
to insist upon the terms imposed upon the Khot as 
between bim and his tenants under the settlement as 
still being sanctioned : Held, that in 1892 when the 
fixed period of the settlement sanctioned in 1863 
and introduced m 1865 came to an end, the terms 
which had been imposed upon the Khot under 
s. 38 of the Survey and Settlement Act (Bom. Act 


SURVEY AND SETTLEMENT ACT 
(BOM. I OF 1865) — concld 

ss. 25, 28, 37, 38 — contd. 

I of 1865), when that settlement was introduced, 
remained m force, since the settlement itself must 
be deemed to have been then and still to have 
been sanctioned and that Government was within 
its rights in insisting upon the Khot accepting 
certain clauses in the kabuliyat of that year. 
Secretary op State for India v. Sadashiv 
Abaji (1911) . . I. L. E. 36 Bom. 290 

SURVIVING MEMBER OF COM* 
MITTEE. 

suit by — 

See Religious Endowment. 

I. L. E. 39 Calc. 304 

SYMBOLICAL POSSESSION. 

See Limitation . I. L. E. 36 Bom. 373 
See Rioting . I. L. E. 39 Calc. 896 

T 

TALAB-I-MAWASIBAT. 

See Pre-emption « I. L. E. 34 All. I 

TANK. 

See Estoppel . I. L. E. 39 Calc. 439 

TEISHKHANA PAPER. 

Evidence — Official record 

— Road-cess returns — Bengal Cess Act (IX of 1880), 
s. 95 — Road-cess return filed by a co-sharer landlord, 
and assessment made on the basis of it — Whether 
such return is admissible in evidence against the 
other co-sharers . Teishkhana paper is a register 
kept for the information of the Collector, but it 
is in no sense an official record ; therefore, before 
a teishkhana paper could be used in evidence, it 
must be proved that it had been kept in due 
course by the registered patwari. Baijnath Singh 
v. Sukhu Mahton, I. L. R. 18 Calc. 534, and Samar 
Dasadh v. Juggul Kishore Singh, I. L. R. 23 Calc. 
366, distinguished. Persons interested to the 
extent of a one-fourth share of the superior interest 
filed a road-cess return under the provisions of the 
Bengal Cess Act, and they stated therein, as they 
were bound to do under the law, the names of the 
tenants in occupation of specific lands. The 
statement which they made was against their 
interest. No similar return was filed by the 
persons who represented the remaining three- 
fourths share of the superior interest, and the 
Revenue authorities assessed the road-cess, as 
they were entitled to do, upon the return filed 
by the one-fourth shareholders. Held, that the 
return filed # by the one-fourth shareholders is 
admissible in evidence as against the remaining 
shareholders of the superior interest. Nusseerun v 
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TEISHKHANA PAPEE — concld, 

Gouree Sunkur Singh, 22 W. R. 192, distinguished. 
S. 95 of the Bengal Cess Act (IX of 1880) is not 
exhaustive. It was intended to restrict the opera- 
tion of s. 21 of the Evidence Act, and a road-cess 
return may be admissible in evidence as against 
persons other than the one who has made the 
return. Chaleo Singh v. Jharo Singh (1911) 

1. L. B. 39 Calc. 995 

TEMPLE. 

See Idol . . I, L. B. 36 Bom. 135 

TENANTS. 

See Bombay Municipal Act, ss. 379, 

379A . . I. Ii. B. 36 Bom, 81 

TEST AHTS-IN-CO MMOH. 

See Civil Procedure Code, 1882, ss. 13, 

462 . . I. L. B. 36 Bom. 53 

TESTAMEHTABY CAPACITY. 

See Pkobate . I. L. B. 39 Calc. 245 

THAK MAP. 

— Thakbust maps, value 

of, as evidence — Condition of land how far affects 
value of thak maps — Map prepared by Government 
on behalf of private proprietor, how proved — What 
circumstances must be established before using such 
map against a party — Indian Evidence Act {1 of 
1872), ss. 74, 83, 90 — Applicability to private maps 
made at the instance of Collector — Ss. 12, 13 — 
Admissibility to prove assertion of title . S. 90 of the 
Indian Evidence Act only shows that a docu- 
ment was prepared at the time at which it purports 
to have been made by the officer whose signature 
it bears, but it does not establish the accuracy of 
the document. The question whether a map is a 
public document within the meaning of s. 74 of the 
Evidence Act is pnmd facie a question of fact, and 
the fact that a map was treated as a public docu- 
ment in a previous suit to which the plaintiff 
was not a party would not make it binding as 
such on the plaintiff. A map prepared at the 
instance of the Collector when m charge of a 
private estate is a private document and s. 83 
of the Evidence Act has an application to such 
map. So before such a map can be used against 
a party not only must its accuracy be strictly 
proved, but other circumstances which may affect 
its evidentiary value such as the purpose for which 
the map was prepared, must be duly considered ; 
for a map prepared for one purpose cannot be used 
for a totally different purpose, and in considering 
the value of such maps the Courts must consider 
how far the boundaries now m dispute had been in 
contemplation when the map was prepared. 
Such a map, unless proved to have been prepared 
with the assent or at any rate the knowledge of a 
party, is of very little value as evidence against 
such party ; and in the absence of signature of 
the parties on the map the mere recital on the map 
that other persons had notice of the proceedings 
would not be conclusive. Although the evidentiary 


THAK MAP —concld. 

value of a thak map would be affected by the con^ 
dition of the lands at the time of the survey, the 
map cannot be ignored merely on a general allega- 
tion that the lands were jungle at the time without 
considering whether it was still capable of being 
surveyed. Possession of jungle lands is primA 
facie with the person whose title is established. 
Peiya Nath Majumdar v. Mahendra Kumar 
Mitra (1911) . . . 16 O. W. 3ST. 311 

THEFT. 

See Penal Code (Act XLV of 1860), 
s. 379 . . I. L. B. 34 All. 89 

THUMB -IMFBESSIOH. 

Evidence — Taking of 

thumb-impression out of Court without objection 
made — Admissibility of such impression m a subse- 
quent trial for giving false evidence — Evidence Act 
(I of 1872), s. 132, and proviso — Penal Code ( Act 
XLV of 1860), s. 193. Where a Magistrate, 
believing that the complainant had given false 
evidence in the course of a trial, by denying the 
fact of a previous conviction, had his thumb- 
impression taken out of Court, for the purpose of 
identification in a future prosecution under s. 193 
of the Penal Code, and there was nothing to show 
that the latter had objected to the taking of it : 
Held, that the thumb-impression was admissible 
in a subsequent trial for giving false evidence, and 
that the proviso to s. 132 of the Evidence Act was 
not applicable, inasmuch as (i) the taking of such 
an impression was not equivalent to asking a 
question and receiving an answer, (ii) no objection 
was made to the takmg of it, and (iii) it was not 
'taken m the course of a trial. Queen v. Gopal 
Loss, I. L. R. 3 Mad. 271, and Moher Sheikh v. 
Queen-Empress, I. L. E. 21 Calc. 392, referred to. 
Tunoo Mia v. Emperor (1911) 

I. L B. 39 Calc. 348 

TITLE. 

See Bombay Improvement Act, 1898. 

I. L. B. 36 Bom. 203 

See Small Cause Court. 

16 C. W. H. 288 

priority of— 

See Company . I. L. B. 36 Bom. 334 

TITLE OF DOKEE. 

See Contract Act, s. 19. 

I. L. B. 36 Bom. 37 

TOBT. 

Overflow of water into 

plaintiff’s land from tank belonging to stranger 
caused by defendant lowering level of his own land 
to make it culturable — Plaintiff’s right to injunction 
and damages. Where the defendants with a view 
to make their land culturable lowered its level with 
the consequence that water m a tank belonging 
to a third party passed to that land and subsequent- 
ly overflowed into lands belonging to the plaintiff ^ 
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TORT — concld. 

Held, that no right of the plaintiff had been infringed 
by the act, and the plaintiff was not entitled to a 
mandatory injunction to compel the defendant to 
raise an embankment in order to prevent this 
overflow or to damages for harm caused by such 
overflow. Bylands v. Fletcher, L. B. 3 H. L 
330 , distinguished. Smith v. KenncJc, 7 C . B. 
515, Nield v. London and N. IF. By Go., L. B. 
10 Ex. 4, referred to. Where the owner of land 
without wilfulncss or negligence uses his land m the 
ordinary manner though mischief theieby accrues 
to his neighbour he is not liable for damages, but 
if with a view to use the land m an unusual manner 
he brings upon the land water, which would not 
naturally have come upon it, he will be liable for 
damages for the escape of the water, into the land 
of his neighbour Hodgson v. Mayor, etc , of York , 
28 L. T. 836, Chasemore v. Bichar ds, 7 H L Gas. 
349, relied on. Kenaram Akhuli v. Sristidhar 
Chatterjee (1912) . . 16 C. W. N*. 875 

TRANSFER. 

See Criminal Procedure Code, ss. 145, 

526 . . I. L. R. 34 All. 533 

See Criminal Procedure Code, s 407. 

I. L. R. 34 All. 244 

See Trusts Act, s. o. 

I. L. R. 36 Rom. 396 

of shares— 

See Company I. E. R. 36 Bom. 334 

— Notification by Local 

Government, empowering a particular Judge to deal 
with a part-heard case pending in another Court, how 
far legal — Civil Procedure Code ( Act V of 1908), 
s. 92 — Power of District Judge to transfer a case 
from Ins file, by virtue of such notification. A 
notification by the Local Government under s. 92 
of the Civil Procedure Code (Act V of 1908), 
directed to a particular Judge and purporting 
to deal with a particular litigation, which was 
already pending in the Court of the District Judge, 
is ultra vires. A District Judge, therefore, has 
no power to transfer a ease brought under s. 92 
of the Civil Piocedure Code, which was pending 
in his Court, to the Court of a particular Subordinate 
Judge, who w r as empowered by Local Government 
to try it, by virtue of such a notification. Abdul 
Karim Abu Ahmed Khan v. Abdus Sobhan 
Chowdhry (1911) . . I. Ii. R. 39 Calc. 146 

TRANSFER OF PROPERTY ACT (IV 
OF 1882) 

ss. 4, 105, 107— 

See Kabuliyat I. Ii. R. 39 Calc. 1016 

s. 6 — 

See Contract op Sale 

X. L. R. 36 Bom. 139 

s. 38— 

See Hindu Law — Debt. 

I. Ii. R 35 Mad. 108 


TRANSFER OF PROPERTY ACT (IV 
OF 1882) — contd 

s. 41 — Ostensible owner — Owners of 

property minors at date of transfer — Act (Local) 
No. II of 1901, s 201. The owner of certain 
zammdan property died leaving him survivmg a 
widow and two mmor sons. During the minority 
of the sons their mother not only got herself 
recorded m respect of one-third of the property 
left by the husband (her proper share bemg one- 
eighth and the balance being her sons), but she 
mortgaged it to one N. N sold his rights to B 
who bi ought a suit for sale on his mortgage and 
having biought the property to sale purchased 
it himself He subsequently transfcried it to M. 
M brought a suit for profits against the sons and 
got an ex parte decree. Held , on suit by the sons 
for declaration of title to their share in the property 
excluding the one-eighth belonging to their mother 
or m the alternative for possession, (i) that the 
suit was not barred by the provisions of s. 41 of 
the Transfer of Property Act, 1882, and (n) that 
the proviso to s 201 of the Agra Tenancy Act, 1901 , 
protected the present suit. Dahbai v. Gopibai , 
I L R. 26 Bom 43, and Dambar Singh v Jawitri 
Kunwar, I . L. B 29 All. 292, referred to. Abdul- 
lah Khan v. Musammat Bundi (1911) 

I. L. R. 34 All. 22 

s. 43- — 

See Civil Procedure Code, 1882, s. 

325 A . . I. Ii. R. 36 Bom. 510 

s. 55, el. (4) — Vendor has no absolute 

title to interest m all cases ir respective of equities — 
Bight of vendor in possession to interest. S. 55, 
cl. (4) of the Transfer of Property Act, does not 
give the vendor an absolute title to interest m all 
cases irrespective of equities. It only provides 
that the vendor shall have a lien for interest 
when it is payable. Interest on the purchase 
money cannot be claimed so long as the vendor 
remains m possession of the property sold. Muthia 
Chetty v. Senna Velliam Chetty (1912) 

I. L R 35 Mad. 625 

ss. 58, 100— 

See Mortgage . I. Ii. R. 34 All. 446 

s. 59— 

See Usufructuary Mortgage. 

I. Ii. R. 39 Calc. 227 

1. Attestation — Mortgage— Ex- 

ecutant if may attest so as to bind co-executants — 
Improperly attested mortgage-bond, if operates as a 
charge. A party to a document cannot under 
any circumstances be allowed to sign a document as 
an attesting witness and a person wdio has once 
signed as an executant of a mortgage-bond and as 
one of the persons who were borrowing the money 
on the bond cannot be allowed to have his position 
altered from an executant of the bond to that of 
a witness for the purpose of rendering the docu- 
ment valid as a mortgage agamst the other execu- 
tants. Debendra Chandra Roy v Behari Lal 
Muherjee (1912) . 16 O. W. 35T. 1075 
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TRANSFER OF PROPERTY ACT (IV 
OF 1882) — contd. 

s. 59 — contd 

2. - _ The <e attestation*’ 

of certain mortgage-deeds by two witnesses required 
by s. 59 of the Transfer of Property Act is attes- 
tation of the actual fact of the execution. Ganga 
Dei v. Shiam Sundai , I L E 26 All 69 , over- 
ruled Shamu Patter v Abdul Kadir Ravuthah 
(1912) . . . . 16C W.H*. 1009 

3. Mortgage-bond — 

Attestation by only one witness— Bond judicially 
found to be invalid and unenfoi ceable — Government 
notification — Retrospective effect — Exemption of cer- 
tain Distncts fiom the operation of s. 59 of the 
Tiansfer oj Piopeity Act {IV of 1882)— Subsequent 
suit to enforce the mo) tgage—Ees judicata— Rights 
vested under deci ees not a ffected . In execution under 
a money-decree certain propeity mortgaged to the 
plaintiff on the Sth September 1893 was attached 
and was about to be hi ought to sale The plaintiff, 
thereupon, applied that the property should be sold 
subject to his mortgage lien. The Court rejected 
the plaintiffs application on the ground that the 
mortgage -bond was invalid and not enforceable 
because it was attested by only one witness and 
not by two as required by s 59 of the Transfer 
of Property Act (IV of 1882) The plaintiff, 
thereupon, bi ought a suit in the year 1905 for a 
declaration that his mortgage -bond was valid and 
operative according to law and, therefore, enforce- 
able The suit came up m second appeal to the 
High Court which, on the 14th August 1908, 
finally decided that the plaintiff’s mortgage 
was void and, therefore, inoperative under s. 59 
of the Transfer of Property Act (IV of 1882) In 
the meanwhile, on the 24th June 1908, the Govern- 
ment of Bombay issued a notification exempting 
ceitam districts including the Poona District m 
which the mortgaged property was situate, fiom 
the operation of s. 59 of the Transfer of Property 
Act (IV of 1882) The notification w r as given a 
retrospective effect from the 1st January 1893. On 
the strength of the said notification, the plaintiff 
applied to the High Couit for review of judgment 
and his application being lejectecl, he, m the year 
1910, instituted the present suit to enforce his 
mortgage and both the lower Couits having 1 ejected 
the claim on the ground of res judicata , the plaintiff 
preferred a second appeal : Held, confirming the 
decree, that the decree passed by the High Court 
in 1908 still -subsisted and was not affected by the 
Government notification although the notification 
had retrospective effect The notification could 
not abrogate rights which had been judicially 
declaiecl and had been merged m decree Kay v. 
Goodwin, 6 Bing. 576 , and Lemm v. Mitchell [19 12] 
A. C 400 , followed. Lakshmanrao Krishhaji v. 
Balkrishna Rangnath (1912) 

I. Xi. E. 36 Bom. 6X7 

4, — — Attestation oi deed 

— Presence of witnesses at actual execution — 
Acknowledgment of his signature by executant — Civil 
Procedure Code (Act XIV of 1882), s. 149— Issue 
raised by Court at late stage of case — Power of Court 


TRANSFER OF PROPERTY ACT (IT 
OF 1882) — contd . 

s. 59 — condd 

as to issues Held (affirming the decision of the 
Madras High Court), that attestation of a mortgage- 
deed within the meaning of s 59 of the Transfer 
of Property Act (IV of 1882) must be made by the 
witnesses signing their names after seeing the 
actual execution of the deed Mere acknowdeclg- 
ment of his signature by the executant is not 
sufficient. Ginndia Nath Mulerji v Bejoy Gopal 
Mulerji, I L R 26 Calc. 246, Abdul Katun, 
v. Scdimun, I. L R. 27 Calc , 190, Rann v. 
Laxmamao, I L R 33 Bom 44, and Shamu Patter 
v. Abdul Kadir Ravuthan, I. L. R. 31 Mad 215 , 
approved. Ramji v. Bai Parvati, I. L. R 27 
Bom. 91, and Ganga Dei v. Shiam Sunday 
I L. R 26 All 69, dissented from. Case& m 
England on the meaning of “ attest” reviewed 
and discussed The fiist portion of s. 149 
of the Civil Procedure Code (Act XIV of 1882) 
leaves it in the disci etion of the Court 
to frame such additional issues as it thinks 
fit : w r hilst the lattei pait makes it imperative on 
the Judge to frame such additional issues as may be 
necessary to determine the controversy between 
the parties. The Subordinate Judge w T as theicfore 
fully empowered to frame the issue on which he 
decided the case Shamu Patter v Abdtjl 
Kadir Ravuthan (1912) I. L. R. 35 Mad. 607 

s. 83 — Tendei undei s 83 in one Couit 

subsequent to suit by moitgagee, in another Court 
to enforce his mortgage invalid — Where moitgagee 
entitled to possession, moitgagee must be put in 
possession befoie deposit undei s 83 — Costs, tight 
of moitgagee to Where after the institution of a 
suit by the mortgagee to enforce his mortgage m 
one Court, the mortgagor deposits the amount 
m another Court under s 83 of the Tiansfer of 
Property Act, the deposit is not a valid one and 
cannot have the effect of stopping the running of 
interest on the amount deposited. Where the 
moitgagor proposes to take action under s 83 
of the Act, he must have a valid light to redeem 
under his contract with the mortgagee No 
deposit can be made if the mortgagee being entitled 
to possession is not put in possession. Ram Sonji 
v Knshnaji , 1. L. R. 26 Bom 312, followed. A 
moitgagee is entitled to his costs unless there are 
special reasons disentitling him to them. Bayya 
Sao v Narasinga Mahapatro (1911) 

I. L. R. 35 Mad. 209 

ss. 83, 84 — Deposit under s 83 and 

withdiawal by moitgagoi, effect of — Interest on rnort- 
gage amount does not cease to run — Costs of mortgagee 
in redemption suit. Where the mortgage amount 
deposited by the mortgagor under s 83 of the Trans- 
fer of Pioperty Act has been withdrawn by the 
mortgagor on the mortgagee’s refusal to accept 
it, interest in such amount does not cease to run 
under s. 84. The continuance of the deposit is 
necessary to justify the claim to the cessation of 
mterest The moitgagee is entitled to his costs m 
a redemption suit. It will be forfeited by some 



( 34:7 ) 


DIGEST OF CASES. 


( 348 ) 


TRANSFER OP PROPERTY ACT (IV 

OP 1882) — contd. 

ss. 83, 84 — conoid, 

improper defence or misconduct but not by merely 
claiming a larger amount than is due. Krishna - 
sami Chettiar v. Ramasami Chettiar (1910)f$ 

I. L. B. 35 Mad. 44 

s. 85 — 

See Derkhan Agriculturists’ Relief 
Act (XVII of 1879), ss. 47 and 48. 

I. L. B. 38 Bom. 624 

See Mortgage . I. Xi. B, 39 Calc.g527 

ss. 88, 89 — Joint decree for sale — 

Application for order absolute made by some of the 
decree-holders after the coming into force of the Civil 
Procedure Code , 1908 — Civil Procedure Code , 1908, 

0. XXXIV— Genei al Clauses Act {X of 1897), 
§. 6. A decree for sale under the provisions 
of s. 88 of the Transfer of Property Act, 1882, 
■rcas passed jointly in favour of B and K. B died 
before any order absolute for sale was passed. 
On 30th April 1909, the sons of B made an applica- 
tion for an order absolute for sale under s. 89 of 
the Transfer of Property Act. K was not made a 
party to it. Held, that the application would 
lie, inasmuch as the sons of B being joint decree - 
holders with K were entitled to apply for an order 
for sale (whether or not such order be in fact a 
final decree), their right to do so being inherent 
in the decree under s. 88 of the Transfer of Property 
Act. The subsequent repeal of the section could 
not 44 affect any right acquired or liability incur- 
red” thereunder. Ganga Singh v. Banwari Lal 
<1911) .... I. L. B. 34 All. 72 

s. 90— 

1. Mortgage — Sub- 

mortgage — Purchaser from mortgagor — Mortgage 
money forming part of consideration for sale — 
Personal liability of purchaser — Sale of moitgagee 
rights. In this case it was held (affirming the 
decisions of the Courts in India, in Jamna Das 
v. Bam Autar Pande, I. L . B. 31 All. 352), that the 
purchaser of the mortgaged property was not a 
person from whom the balance of the mortgage 
debt was 44 legally recoverable ” within the 
meaning of s. 90 of the Transfer of Property Act, 
IV of 1882. Jamna Das v. Ram Autar Pande 
{1911) . . . . I. L. B. 34 All. 63 

2, Mortgage decree 

* — Decree for costs, if a personal decree. A decree 
had been passed on appeal in a mortgage suit 
upholding the mortgage and ordering that the 
Appellant who was a transferee of a portion of the 
mortgaged property from the mortgagor do pay 
costs to the respondents, the mortgagee. The 
mortgaged property having been sold in execution 
of the decree, the decree-holder applied for execu- 
tion of the decree for "costs against the transferee 
personally • Held, on a construction of the decree, 
that there was a personal liability imposed by the 
decree. In such cases regard should be had to 
$rhat decree was passed rather than to what 


TRANSFER OP PROPERTY ACT (IV 
OP 1882 )— contd. 

s. 90 — contd. 

decree ought to have been passed. Mohanya 
Ojah v. Ram Bahadur Singh (1912) 

16 C. W. N. 731 

s. 100— 


A document which is imperative as a mortgage 
by reason of its not being properly attested cannot 
take effect as creating a charge under s. 100, 
Transfer of Property Act. Debendra Chandra 
Roy v. Behari Lal Mukerjee (1912) 

16 C. W. N. 1075 

s. 101— 


Purchase — Satisfac- 


tion of mortgage on property purchased — Intention 
of purchaser to keep mortgage alive for his benefit — 
Presumption. In considering the question whether 
an incumbrance should be deemed to continue 


to subsist on the ground that the continuance of it 
was for the benefit of the person who has acquired 
the property, the point of time to be regarded is 
the date of the acquisition of the property. If 
an intention to keep alive a charge on property is 
inconsistent with the real intention of the parties 
to the deed by which the purchaser of the property 
takes an assignment of it, the charge cannot be 
treated as still subsisting simply because the pur- 
chaser afterwards finds that it would have been 
better for him to have kept the charge alive. 
Liquidation Estates Purchase Co. v. Willoughby , 
[1898] A. C. 321, followed. Bindeshun Singh v. 
Pandit Balraj Sahai, 10 Oudh Cases 49, and Mohesh 
Lal v. Bawan Das, I. L. B 9 Calc 961, referred to. 
Jugal Kishore v. Ram Narain (1912) 

I. Xi. E. 34 All. 268 


s. 107— 

I, Lease exceeding 

one year — Begistration — Unregistered lease cannot be 
received as evidence — Evidence Act {I of 1872) s. 91 
— Oi al evidence of the lease cannot be given — Tenant 
admitting landlord's title — Amount of rent can be 
proved by other evidence — Parties — Admission — 
Estoppel — Practice. The plaintiff owned a onc- 
third share m certain salt-pans, which share was 
during her minority leased by her guardians for a 
period of three years at an annual rental of R590. 
The plamtiff having attained majority, she at the 
expiration of the period, let her share to the same 
lessees for a further period of two years at the rent 
of Rl,000 a year. The new lease though in writing 
was not registered. The plamtiff sued to recover 
the rent for the two years at the rate of R 1,000 a 
year and also R653 for rent due on the first lease. 
The defendants admitted the plaintiff ’s ownership 
and their tenancy under her, but disputed the 
amount of rent. Held, that the plaintiff could not 
be allowed to rely on the lease set up by her, 
because it was not registered (s. 107 of the Transfer 
of Property Act) ; nor could she be allowed . to 
give oral evidence of the lease (s. 91 of the Indian 
Evidence Act. Held, further, that the defendants 
having admitted the ownership of the plaintiff 
and that they were m as her tenants, proof of the 
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TRANSFER OP PROPERTY ACT (IV 
OP 1882)— concld, 

s. 107 — concld. 

relation of landlord and tenant became unnecessary. 
Held , also, that the plaintiff could only recover as 
for use and occupation for the two years of the 
tenancy admitted, at the rate claimed by her 
which was not excessive. Ramchandra Shivaji- 
eam v. Tama (1912) . I. L. R. 86 Bom. 500 

2. Signature of 

lessor , necessity of, to registered instrument. The 
registered instrument which, under s. 107 of the 
Transfer of Property Act, is necessary to create a 
lease within the section, need not necessarily be an 
instrument signed by the lessor. Such a lease may 
be created by a registered instrument signed by 
the lessee and accepted by the lessor. Turoj 
Sahib v. Esuf Sahib , I. L. JR 30 Mad. 322, over- 
ruled. Per The Chief Justice and Ayling, J. — 
If a registered instrument signed by the lessee 
and accepted by the lessor is not a lease the mere 
fact that the instrument is signed by the lessee 
does not preclude him from denying his liability 
thereunder. Per Keishnaswami Ayyar, J.~ If a 
registered instrument signed by the lessee and 
accepted by the vendor is not a lease, the lessee 
will not be liable except on the footing of use and 
occupation. Syed Ajam Sahib v. Maduea Sree 
Meenatchi Sundarezwaral Devastanom (1910) 
I. Xi. R. 35 Mad. 95 

= s. 126— 

See Gift . . I. Ii, R. 39 Calc. 933 

TRANSFER OP PROPERTY AMEH'D- 
MENT ACT (III OP 1885). 

s. 3-— 

See Kabuliyat I. Xi, R. 39 Calc. 1016 
TRANSFEREE. 

— from execution-purchaser— 

See Parties . I. L. R. 39 Calc. 881 
TRANSMISSION BY POST. 

See Sedition . I. X». R. 39 Calc. 522 

TRANSPORT. 

See Exciseable Articles. 

I. I. R. 39 Calc. 1053 

TREES. 

See Landlord and tenant. 

I. L. R, 34 All. 545 

TRESPASS. 

1. Suit for damages — Provincial 

Small Cause Courts Act (IX of 1887), Art . 31, 
Sch. II, Jurisdiction under . Where the plaint 
alleged that the defendants had trespassed upon 
plaintiff ’s land and removed his crop and asses- 
sed damages at the profit thus wrongfully 
obtained by defendants : Held, that the suit 
was one for damages for a smgle act of trespass 
and not exempted from the jurisdiction of the 
Provincial Small Cause Courts by Art. 31, Sch. II 


TRESPASS— contd. 

of the Provincial Small Cause Courts Act (IX of 
1887). Annamalai v. Subramanyan } I. L. R. 15 
Mad. 298, followed ; and VenJcoba Rao v. Muthu 
Aiyar, 18 Mad. L. J . 88, dissented from. Ramai- 
yar v. Saminatha Ayyar (1912) 

I. L. R. 35 Mad. 726 

2, Trespass — Right of Magistrate 

to order search for arms — Criminal Procedure Code 
(Act 7 of 1898), ss. 36, 94, 96, 105, Sch. Ill (8)— 
Jurisdiction to issue search warrant— Arms Act (XI, 
of 1878), s. 25 — Provision as to recording grounds 
for belief, m s . 25, whether mandatory or directory — 
Protection of Judicial Officers — Directing search 
where offence has been committed is judicial action 
— Charge of want of bond fides and malice reprobated. 
For some time prior to 27th April 1907, much ill- 
feeling existed in and about Jamalpore, a sub- 
division of Mymensmgh, between the Hindu and 
Mahomedan communities, and much excitement 
and resentment had been aroused on account 
of the action of the Hindus m attempting some 
days before that date to enforce a boycott of 
bideshi or foreign goods. On 27th April, at night, 
a Mahomedan was wounded by a revolver shot 
fired by one of a party of Hindus, dressed as 
Mahomedans, who after the occurrence took refuge 
in some cutchemes belonging to the leadmg 
zamindars of the neighbourhood who were active 
sympathisers with the action of the Hindus. A 
crowd of Mahomedans at once collected, and 
proceeded to the cutcherries but were prevented 
from attacking them by the District Superinten- 
dent of Police, and the Sub-divisional Officer, 
who, hearmg of what had occurred, proceeded to 
the cutcherries, and restrained the mob, thereby 
avertmg a serious riot. A large number of Hindus, 
some of them with arms, had collected in a temple 
close by, and having bolted and barred the doors 
refused admittance which was demanded by the 
District Superintendent of Police and the Sub- 
divisional Officer. Shots were fired from inside 
the temple and a man in the crowd outside was 
wounded. The District Magistrate was then sent 
for and on his arrival on the morning of 28th 
April, he decided, in consultation with the District 
Superintendent of Police and the Sub-divisional 
Officer, that it was necessary to search the cutcher- 
ries to obtain possession of the arms used on the 27th, 
and others which it was reported to them were 
concealed there ; and also for the purpose of, 
and in connexion with, the investigation of the 
offences committed. The cutcherries were found 
locked, and as no officer or servant of the zamindars 
could be found, they were broken open under the 
District Magistrate’s orders and instructions, 
and a search was made therein by the District 
Superintendent of Police and the men acting 
under his orders. No arms of any kind were found. 
In a suit for trespass against the District Magistrate 
instituted by one of the zamindars whose cutcherry 
had been searched : Held (reversing the decision 
of the first Court and of the majority of the Appellate 
Court, and upholding the decision of Brett, J.), 
that the search was warranted by the Code of 
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TRESPASS — concld. 

Criminal Procedure (Act V of 189S) A serious 
offence had been committed against the public 
tranquillity into which it was the duty of the Distuct 
Magistrate to enquire, and by virtue of his superior 
rank he was, at Jamalpore, the proper person to 
conduct the enquiry. By s. 36, Sch III, and 
s. 96 of the Code the power of issuing a search - 
warrant Was among his “ ordinary powers,” 
and therefore under s. 105 he had power to direct 
a search to be made in his piesence if he thought 
it advisable to do so That being so, it was 
unnecessary to decide on the other defences set 
up but, semble (agreeing with the majority of the 
Court of Appeal), that the District Magistrate 
not having complied With the preliminary condition 
prescribed by s. 25 of the Arms Act (XI of 1878) 
could not defend his action under that Statute. 
Also (agreeing With Brett, J ), that the District 
Magistrate m directing a general search of the 
plaintiff’s cutcherry m view of an enquiry under 
the Criminal Procedure Code, was acting in the 
discharge of his judicial functions and, had it been 
necessary, might have appealed for protection 
to Act XVIII of 1850. The charge of personal 
misconduct advanced and reiterated without 
any shadow of proof, deserved the severest repro- 
bation. Clarke v. Brajendra Kishore Roy 
Chowdhury (1912) . . I. L. R. 39 Calc. 953 

TRIBUNAL OP APPEAL. 

See Bombay Improvement Act, 1898 

I. L. R 36 Bom. 203 

TRUST. 

See Civil Procedure Code, 1882, s. 539. 

I. L. R, 36 Bom. 29 
I. L. R. 3d All. 468 

See Khoja Mahomedans 

I. L. R. 36 Bom. 214 

See Trusts Act (II oe 1882), s 88 

I. L. R. 34 All. 306 

TRUSTEE. 

— Banker and Customer — 

Trustee mining trust money with his own — Indian 
Insolvency Act , 11 do 12 Viet , c. XXI , s 24 — 
Voluntary payment By a resolution, dated 31st 
July 1906, the Directors of the Madras Equitable 
Insurance Company resolved that a sum of Rs. 
75,000 standing to the credit of the company with 
Messrs. Arbuthnot & Co., its Secretaries and 
Treasurers, should be invested m Government 
promissory notes. Messrs. Arbuthnot & Co. pur- 
chased for the Insurance Company Rs. 25,000 of 
Government promissory notes on i 7th August 1906, 
Rs 25,000 on 9th October 1906, and Rs 10,000 on 
20th October 1906, the securities being credited to 
the Insurance Company. On 22nd October 1906, 
Arbuthnot & Co. failed. Held , that Arbuthnot & 
Co. held the securities as trustees for the Insurance 
Company which was entitled to rank as a secured 
creditor. Held, also, that the fact that Arbuthnot 
& Co before purchasing the Government promissory 
notes mixed up the Insurance Company’s money 


TRUSTEE — concld. 

with their own and used it m their banking business, 
did not amount to misappropriation of the money, 
the trust having a lien on the aggregate amount 
in the hands of the trustee and any sum which 
may have been drawn for the trustee’s own use 
being deemed to have been taken out of his own 
money. Held, further, that even if Arbuthnot 
& Co could be held to have misappropriated the 
trust money, a subsequent payment m reparation 
by them would not amount to a ‘‘ voluntary ’ 5 
payment within the meaning of s 24 of the Indian 
Insolvency Act (1848), 11 & 12 Viet., Cap XXL 
Ramsay 8c Co. v. The Oeeicial Assignee of 
Madras (1912) . . I. L. R. 35 Mad. 7X2 

TRUSTEES OF TEMPLE. 

_ Tnistees of Temple , 

powers of, to suspend hereditary Aiclialas — Sus- 
pension otheiwise 'justifiable not bad for leant of 
previous notice — Aichaka, a servant, subject to the 
disciplinary power of trustees — Power of interim 
suspension incidental to tiustee's power to enquire and 
dismiss foi misconduct . The position of the heredi- 
tary Archaka of a temple is that of a servant 
subject to the disciplinary power of the trustee. 
The trustee of a temple has power to inquire into 
the conduct of such servants and dismiss them 
for misconduct The right of interim suspension 
pending such inquiry is incidental to such power 
and no notice is required for an ad interim sus- 
pension pending enquiry. Even if such notice is 
deemed necessary, the order of suspension will not 
he sot aside, if misconduct is proved at the enquiry. 
A hereditary Archaka can be dismissed by the 
trustee but only for good reasons which are liable 
to examination by a Court of Justice. Seshadri 
Aiyangar v . Rang a Bhattar (1912) 

I. L. R. 35 Mad. 63L 

TRUSTS ACT (II OF 1882). 

s. 5 — Trust declai ed outside Bntish 

India — Proceedings in British Indian Courts — 
Redeemed mortgagee retaining moitgaged shaie as 
trustee for moitgagor — Notice of assignment by 
moitgagor — Death of moitgagor befoie registration 
of transfer to assignee — Validity of tiust — Completion 
of gift. N, through her agent T, mortgaged a 
share in the Bank of Bombay with P Later she 
directed T to redeem it and have it transferred by 
way of gift to her two nephews. It was redeemed 
and a transfer form was signed by P in favour of 
the nephews, but the Bank declined to register 
it on the ground that the transferees were minors. 
N, thereupon, directed that it should be transferred 
to the names of T and M jointly as trustees for 
the minors. A transfer was accordingly signed 
by P in favour of T and M, and this was duly 
registered by the Bank. The day before it was 
lodged with the Bank for registration, N died. 
It was contended that the gift was imperfect and 
the tiust m favour of the nephews invalid. Held, 
that as the trust was set up m a British Indian. 
Court the Indian Trusts Act applied, although both 
N and P were livmg and domiciled in Kathiawar 
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TRUSTS ACT (II OP 1882}— concld. 

S. 5 — contd. 

ii e , outside British India) when N declared 
her wishes regarding the share Held . further, 
that N had an equitable interest in the share and 
that the mortgage having been discharged, P, 
the registered proprietor held the legal title as 
trustee and was bound to deal with it as T or his 
principal N should direct. Held, further, that 
the share had passed out of the control of N before 
her death, the certificate as well as the transfer 
being m the hands or under the control of T, to 
whom her desire to benefit the mmors had been 
-communicated, and that the legal holder P, having 
notice and having signed a transfer m favour of the 
mmors before N’s death, could only convey for 
their benefit, and had subsequently done so to the 
trustees desired by N. Held, therefore, that the 
trust was valid and the gift complete. Madonji 
Devchand v. Tribhowan Virchand (1911) 

I. L. R. 36 Bom. 390 

s. 88- — T'tust — Trustee entering into 

dealings in which his own interest may come into 
conflict with his duty as trustee — Purchase of morU 
gage-deed comprising property belonging at the time 
of purchase to the trust A member of a body 
of trustees purchased for a very low price at an 
auction sale m execution of a simple money decree 
held by the trustees as such a mortgage-bond 
comprising, amongst other property, a village of 
which two-thirds had been previously purchased 
by the author of the trust and formed part of the 
trust property. Neither the purchaser nor the 
trustees had obtamed the leave of the Court to bid. 
The auction-purchaser claimed the purchase for 
himself and sought to enforce the mortgage by suit. 
Held, that the auction-purchaser Could not be 
allowed to do this, but must, on the contrary, 
be taken to have made the purchase for the benefit 
of the trust. All that he was entitled to was to 
be repaid the actual sum which he himself paid for 
the mortgage-deed at the auction sale. Gobi 
Narain v. Kunj Behari Lal (1912) 

I. L, R. 34 All. 306. 

TURK OP WORSHIP. 

See Usufructuary Mortgage. 

I. L. R. 39 Calc 227 

u 

ULTRA VIBES ORDER. 

See Bombay District Police Act, s. 42 

I. L R. 36 Bom. 604 

See Limitation Act, 1877, Sen. II, Art. 

14 . . I. Ii. R. 36 Bom. 326 

UK CHASTITY. 

See Hindu Law — Inheritance. 

I. L. R. 36 Bom. 138 


UNDBR-R AI Y AT. 

1. — . — ■ — Bengal Tenancy 

( Act VIII of 1885), s . 48 — Holding of Under -raiyat. 
S. 48 of the Bengal Tenancy Act applies to cases m 
which the land held by the raiyat is co -extensive 
with the land held by the under- raiyat, Nim 
Chand Saha v Joy Chandra Nath (1912) 

I. L. R. 39 Calc. 839 

2. — Patta for a period 

of indefinite duration — Ejectment — Notice — Bengal 
Tenancy Act ( VIII of 1885), s . 49, cl { b ). The case 
of an under-raiyat holding under a patta executed 
before the passing of the Bengal Tenancy Act, and 
not expressly providmg for the period of its dura- 
tion, comes within cl. (b) of s. 49 of the Bengal 
Tenancy Act,* and the notice must be as provided 
thereunder Madan Chandra Kapali v Jahi 
Raiilcar, 6 C. W. N. 377, overruled. Raj Kumari 
Debi v. Barkatulla Mandal (1911) 

I. U. R. 39 Calc. 278 

UNDISCLOSED PRINCIPAL. 

See Principal and Agent. 

I. L. R. 39 Calc. 802 

UNDIVIDED FAMILY. 

See Hindu Law — Alienation. 

I L. R. 35 Mad. 177 

UNDIVIDED INTEREST. 

purchase of — 

See Sale for Arrears of Revenue 

I. L. R. 39 Calc. 353 

UNITED PROVINCES LAND REVE- 
NUE ACT (III OP 1901). 

ss. 56, 233 (0 — 

See Jurisdiction . I. L. R. 34 All. 358 

UNITED PROVINCES MUNICIPAL- 
ITIES ACT (I OP 1900). 

s. 187— 

See Local General Clauses Act (I of 
1904), s. 23 . T. L. R. 34 All. 391 

USER. 

See Using as genuine a Forged Docu - 
ment . . I. L. R. 39 Calc. 463 

USING AS GENUINE A PORGED 
DOCUMENT. 

— Handing over of a 

forged rent-receipt by accused , in the course of a cri- 
minal trial, to his mulchtear — Examination by the 
muhhtear of a witness thereon — Receipt filed by the 
Magistrate with the record though not proved — Grant 
of sanction to landlord's agent not a party to the cri- 
minal case — Sanction by successor of Magistrate 
before whom the forged document was u&ed-—Penal 
Code ( Act XLV of 1860), s. 471 — Criminal Procedure 
Code ( Act V of 1898), s. 195 . Where the accused, 

N 
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USING AS GENUINE A FORGED 
DOCUMENT — concld. 

during the course of a criminal trial against him of 
noting and theft of crops, handed over to his mukh- 
tear a forged rent-receipt, bearing a counterfeit seal 
of the landlord, to prove his possession, and the 
latter put the same to a witness and questioned to ; 
him as to its genuineness, but, on the witness alleg- j 
mg that it was a forgery, the trying Magistrate 
took it, initialled it and placed it on the record : 
Held , that there was a user of the document within 
s. 471 of the Penal Code, Ambica Prasad Singh v. 
Emperor, 1. L B 35 Calc. 820, distinguished A 
sanction granted to the agent of the landlord whose 
seal was forged is valid, though neither was a party 
to the criminal case in which the forged document 
was used. A sanction granted by the successor 
of a Magistrate before whom the forged document 
was used is good m law. Rati Jha v Emperor 
(1911) . . . . I. L. E. 39 Calc. 463 


VATAN 

See Dekkhan Agriculturists’ Relief 
Act, s. 2, expl. ( b ) 

I. Xi. R. 36 Bom. 151 

See Sanad, construction of 

1. 1.. R. 36 Bom. 639 

VATANDARS. 

See Hereditary Offices Act, Bombay, 
s.67 . . I. Xi. R 36 Bom. 420 

VOTERS. 

list of — 

See Municipal Election 

I. X,. R. 39 Calc. 598, 754 

VYAVAHARA MAYUKHA. 

See Hindu Law — Succession 

I. L. R. 36 Bom. 120 


USUFRUCTUARY MORTGAGE. I 

— — — Turn of tool ship m a 

temple— Transfer of Property Act {IV of 1882), s 59 
— Mortgage-bond creating light to woiship, whether 
requires attestation , A turn of worship is not an 
interest in immoveable property. Therefore, an 
usufructuary mortgage-bond cieatmg an in- 
terest in a turn of worship does not requne attention 
by witnesses under s 59 of the Transfer of Property 
Act. E shan Chundei Boy v, Monmohim Dassi, I I 
L. B. 4 Calc 683, referred to J-iti Kar i . Mu- | 
kunda Deb (1911) . I. E. R. 39 Calc. 227 j 


V 

VAK AL AT AN AM A . 


W 

WAGING WAR. 

conspiracy to — 

See Penal Code, ss. 121A, 123. 

16 C. W. N. 1105 

WAJIB-UL-ARZ. 

See Civil Procedure Code, 1SS2, ss. 

584, 585 . I. X.. R, 34 All. 579 

See Letters Patent, l. 10 

X L R. 34 All. 13 

See Pre-emption 

I Ij. R. 34 All. 434, 542 

See Pre-emption — Custom — Right of 
Pre-emption 


7. . " — Civil Pioceduie Code 

(Act V of 1908), 0 XXIII k 1— Withdrawal, 
application fm — Pleadei’t, auihouiy — Vakalahiarna 
rtaintiff if niay object to order as made on insuffi- 
cient grounds A vakalatnama executed bv the 
plaintiffs which authorised their pleaded « to 
choose arbitrators, prefer objections to awards, file 
soien amah or rafanamah when necessary and do 
all necessary acts m connection with the suit that 
will be for our benefit ” gave the pleader authority 

to make an appheation under 0 XXIII, r 1 for the 

withdrawal of the suit Qucere Whether it is 
open to the plaints to take exception to an order 
permitting him to withdraw a suit with liberty to 
bring a fresh suit on the ground that the grounds 
set out in the application for withdrawal were m- 
ntr ^ 1LASn ClTANDRA KaR V HARADHAN 

Chatterjea (1912) . . 16 C. W. N 932 


VALUATION OF PROPERTY. 

— basis of — • 

See Municipal Assessment 

I. Xj. R. 39 Calc. 141 • 


WAKF. 

See Khoja Mahomedanm 

I. Xi. R. 36 Bom. 214 

See Mahomedan Law — Endowment 
See Limitation Act, 1877, Sen II, Art. 
123. . . I. L. R. 33 Bom. Ill 

WARRANT. 

See Habeas Corpus. 

I. Xi. R. 39 a lc. 164 

— — with alterations — 

See Magistrate, jurisdiction of 

I. Ij. R. 39 Calc. 403 

— — Anest on a wairant 

allowing bail without intimating that bail has been 
allowed, legality of — Lawful custody — Rescue fiom 
custody . On a warrant which provided for bail a 
constable arrested one S without giving him inti- 
mation that bail had been allowed ; $ was then 
rescued by a number of persons, wdio assaulted the 
constable Held, that the arrest of S w~as illegal, as 
before actually making the arrest the constable 
should certainly have said, 4 4 Can you give the 
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WARRANT — concld 

required bail ? ’ ’ That as S was not in lawful 
custody, his rescue did not constitute any offence 
and the persons who rescued S had the right of 
private defence and as they, under the circum- 
stances of the case, had not exceeded that right, 
they could not be held guilty of any offence. 
Shyama Churn Majumdar v The King-Emperor 
(1911) . . . . 16 C. W. N. 549 

WATER-PASSAGE 

See Dispute concerning Easement. 

I. L. R. 39 Calc. 550 

WIDOW. 

See Fraud . I. L. R 36 Bom. 185 

See Hindu Law— Inheritance 

I. L. R. 36 Bom. 138 

See Hindu Law — Legal Necessity 

I. Ii. R. 36 Bom. 88 

See Hindu Law — Maintenance 

I. L. R. 36 Bom. 131, 383 

See Res judicata. 

I. L. R. 36 Bom. 127 

representative of — 

See Mortgage . I. L. R. 39 Calc. 925 

WIDOW AND REVERSIONER. 

See Hindu Law— Widow 

I. L R. 35 Mad. 560 

WIPE. 

See Hindu Law — Inheritance. 

I. L. R 36 Bom. 138 

WILL. 

See Hindu Law — Will 

I L. R. 36 Bom. 29 
See Hindu Law — Wili. 

I. L. R. 34 All. 405 
See Probate . I. L. R 39 Calc. 245 

construction of— 

See Mahomedan law — Alienation 

I. L. R. 34 All. 213 

1. Minor— Capacity to make pill — 

Indian Majority ^Act (IX of 1675), s. 3-XHmdu 
Law. A Hindu minor, who has not attained 
majority as provided m the Indian Majority Act, 
1875, is not competent to make a will of his or her 
property. Bai Gulab v. Thakorelal (1912) 

I. L. R. 36 Bom. 622 

2. — Proof — Will, challenged as forgery 

— Suspicion alone when ground for refusing 
probate — Presumption against misconduct, operation 
of — Evidence Act (I of 1872), ss. 3, 45, 101, 135 — 
Order m which witness to be tendered , discre- 
tion of Counsel and Court' s powei — Expert, medical 
examination of, to test value of evidence of attending 
physician — Expert m Bengali language and legal 


WILL —concld 

teims, examination of — - Document put to vntness right 
of opposing counsel to inspect If a party writes or 
prepares a will under which he takes a benefit, that 
circumstance m itself ought generally to excite 
suspicion of the Court and calls upon it to be vigil- 
ant m examining the evidence in support of the in- 
strument m favour of which it ought not to pro- 
nounce unless the suspicion is removed and it is 
judically satisfied that the paper propounded does 
express the true will of the deceased. Barry v. 
Butlm, 2 Moo P. C . 480, referred to, and the rule in 
Tynell v Pamton, [1894] P D 151, explained 
Per Jenkins, C J. The suspicion which by. itself 
would be ground for the Court not pronouncing in 
favour of an alleged will, must be one inherent m the 
nature of the tians action itself and not the doubt 
that may arise fiom a conflict of testimony which 
becomes apparent on an mvestigation of the trans- 
I action Per Woodroeee, J The rule in Tyrell 
v Pamton, [1894] P. D. 151, applies to cases 
where the circumstances of suspicion arise from the 
nature of the case as put forward by the propounder 
m vhieh case the piopounder must remove the 
suspicion. Wheie, however, the alleged suspicion 
against a will anses from facts which form part of 
the impugnant’s case, then the Couit must see 
whether the facts which are said to give rise to sus- 
picion are proved or whethei the propounder’s case 
is proved The rule, therefore, does not apply where 
the question is simply which set of witnesses should 
be believed In this case the trial J udge having 
decided against the genuineness of the will on 
the ground that the evidence of the witnesses whom 
the propounder had called to support her ease was 
not so unimpeachable, so absolutely trustworthy 
in itself as by its own merit to dispose of all objec- 
tions and to allay all doubt and suspicion : Reid 
per Jenkins, C.J., that the standaid of proof re- 
quued by the Judge was higher than the law (as 
contained m s 3 of the Indian Evidence Act) 
prescribes. Pei Woodroffe, J —A probate case 
is not singular as regards the application of the 
general principles of proof as contamed m ss. 3 
and 101 of the Indian Evidence Act Per Jenkins, 
C.J. — The Evidence Act, by which in matters of 
proof the Courts in this country must be guided, 
has m conformity with the general tendency of the 
day, adopted the requirements of the prudent man 
as an appropriate concrete standard by which to 
measure proof The Evidence Act is at the same 
time expressed m terms which allow full effect to be 
given to circumstances or conditions of probability 
or impiobability, so that where, as in this case, for- 
gery comes m question m a civil suit, the presump- 
tion agamst misconduct is not without its due 
weight as a circumstance of improbability* though 
the standard of proof to the exclusion of all ieason ' 
able doubt required m a criminal case may n °t b© 
applicable. Cooper v Slade, 6 H L. Cas 740, and 
Doe d Devine v. Wilson, 10 Moo P. C 502> 031 
referred to. This probability gams m strength 
where the character and position of the individual 
impugned is, apart from the particular case, above 
reproach. In the goods of Gopessur Dutt v 33is- 
sessur Dutt (1911) . . 16 C. W. N. 265 
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winding up. 

See Companies’ Act, ss 28, 45, 61 

I. L. R. 36 Bom. 557 

WITHDRAWAL OF EIGHTS 

* See Act of State. 

I. L. K. 39 Calc. 615 

WITNESS.* 

. — - examination of — 

See Criminal ProceduPvE Code, 1898, 
s. 263 . . 1. 1* R. 39 Calc. 931 

— — A servant of the Muni- 
cipality was* summoned at the plaintiff ’s instance 
to'pioduce certain documents which the plaintiff 
maintained would support his case of adverse 
possession of the land in dispute but he failed or 
declined to attend, and the plaintiff’s application 
for a warrant to compel his attendance was reject- 
ed without good reason. The suit was dismissed 
on the ground, amongst others, that plaintiff was 
not m possession for 12 years . Held , on second 
appeal, that there should be a re-hearmg after 
compelling the witness to attend and produce che 
documents Upendra Nath Ghose v. The 
Chairman of the Calcutta Corporation (1911) 

16 C. W. N. 116 

WORDS AND PHRASES. 

££ accused person ” — 

See Criminal Procedure Code, ss 145, 

526 . . I. L. R. 34 All 533 

“ any one individual person ” — 

See Municipal Election. 

I. L. R. 39 Calc. 754 

“ conclusive proof ” — 

See Agra Tenancy Act (II of 1901), s 9 

I. L.R 34 All. 285 

“ criminal case ” — 

See Criminal Procedure Code, ss 145, 

526 , . I. L.R. 34 All 533 

— “ dayada 

See Hindu Law 

I. L. R. 36 Bom 424 
“ fixed or guaranteed - 

See Survey and Settlement Act. 

I. Ii. R. 36 Bom 290 

“ gambling 99 and « wagering 

See Cotton-gambling 

I. L. R. 39 Calc. 968 

“holder ”~~ 

See Land Revenue Code, Bombay. 

I. L. R. 36 Bom. 315 


WORDS AND PHRASES — conoid 
injury to the person ” — 

See Provincial Small Causes Courts 

Act . I. L. R. 36 Bom. 443 

“ judicial proceeding ” — 

See Criminal Procedure Code, ss. 195, 

476 . I. Ii. R. 34 All. 602 

“ Majur 

See Insurance . I. L. R. 36 Bom. 484 

“ muakhiza ” — 

See Mortgage . I. L. R. 34 All. 446 
“ oversight ** — 

See Land Revenue Code, Bombay 

I. L. R 36 Bom. 315 

£< protected interest ” — 

See Landlord and Tenant. 

I. L. R. 39 Calc. 138 

“ public charitable or religious 
purposes 

See Civil Procedure Code, 1882, s. 539. 

I. L. R. 34 All. 468 

<• re-erection ” — 

See Building . I. L. R. 39 Calc. 84 
“ religious assembly 

See Penal Code (Act XLV of 1860), s 

296 . . . I. L. R. 34 All. 78 

— “ rikhta ” — 

See Hindu Law — Stridhan 

I L. R. 36 Bom. 424 

* <c sanctioned ” — 

See Survey and Settlement Act. 

I. L. R. 36 Bom. 290 

*■ shawls 

See Railways Act, 1890, s 75, Sch. II 
(to) . I. Ij. R. 39 Calc. 1029 

“ succeeded by another Magis- 
trate 5J — 

See Rioting . X. X*. R. 39 Calc. 781 
“ witnesses for the defence "■ — 

See Jurisdiction of Magistrate. 

I. Ii. R. 39 Calc. 885 

WORK CALCULATED TO DEPRAVE 
MORALS. 

See Obscene Publication. 

I. L. R. 39 Calc. 377 
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WORSHIP. 

turn of — 


See U STJFBU CTTJ ARY 


Mortgage. 

L R. 39 Calc. 227 


Y 


Z 


ZAMINDARY RIGHTS. 

See Ktjnjpura, State of. 

I. L. R. 39 Calc. 711 


yajmah vritti. 

See Hindu Law — Hereditary Priest. 

I. Xi. R. 38 Bom. 94 


ZURIPESHGI LEASE. 

See Mortgage . 16 O. W. H. 505 
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